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PREFACE. 



THE object of this book is to examine a theory which 
may be syllogised as follows : — 

Laws are generally made to favour their makers. 

Women have never had a part in making laws. 

Therefore it is likely they will occupy legally a lower 
position than men. 

Such a theory is obviously best tested by a comparison of 
the legal status of women in the different countries of the 
civilised world, and such a comparison is here attempted to 
be made. But for this purpose a broad outline is all that 
can be expected, as it is all that is needed. Details are 
lost in a birdVeye view, without any detriment to the 
general effect. It will suffice to answer, chapter after chapter 
for country after country, such questions as obviously occur 
about the disabilities of women : for instance. What pro- 
prietary rights belong to married women ? How far can 
they make contracts or wills ? Can they appoint guardians 
for their children, or act as guardians themselves ? What 
are the respective general rights of husband and wife 1 
What place do women occupy in intestate succession ? To 
answer these and similar questions is the task before us, 
and if at the end it appears that women stand in a lower 
legal position than men, the induction will be complete^ 
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and the demand for Female Suffrage both logical and 
reasonable. 

But it is best to call attention at once to a great differ" 
ence noticeable in respect to such questions between coun- 
tries like France or Austria or Italy, which have purposely 
altered their laws in conformity to the dictates of modern 
equity, and countries such as our own, which cling more or 
less tenaciously to laws which are older and worse than 
those of feudaHsm. For it is scarcely a paradox to say that 
the position of a woman in English law is worse than it is 
in any other part of Europe, and that with us, whether 
legally or socially, there is one law for men and another for 
women. Hence doubtless it is that in England, and in 
America, where the principles of law are the same as our 
own, the cry for Female Suffrage i^ so much louder than it 
is anywhere else. France did away with the inequality of 
sex in regard to succession at the time of the Revolution, 
and other countries have since followed her example in this 
and many other respects. It is therefore hoped that the 
survey of contemporary laws will at least suggest the direc- 
tion which Reform should take, if we desire to free our- 
selves from the reproach of injustice and erase from our 
laws the rude relics of antiquity. For though it is true that 
the latter are our legacy and not our creation, our mis- 
fortune and not our fault, yet our responsibility is commen- 
surate with our efforts to remove them, and equity calls 
equally for the recasting of our Married Women's Property 
Act and for the reamendment of our Law of Descent. This 
is the lesser practical conclusion to which it is hoped this 
book will lead, if it fail as a plea for the extension of the 
suffrage to a large class of the community at present 
excluded. 

Independently, however, of any practical result, the study 
of contemporary laws is scarcely less instructive than that 
of any other comparative study, for if Sociology is ever to 
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rank as a science, it wiU be necessary (among other things) 
to co-tabulate the laws of persons prevalent in different parts 
of the world For societies, beginning like species from 
lower forms of life and rising to higher ones, differentiate 
themselves from one another in the course of their develop- 
ment, and it is one part of the science of society to trace 
out these lines of development, and to mark off the effects 
of external circumstances from the evolution of elements 
that were latent in the embryo. The development of social 
culture from a mere brute savagery is as regular as that of 
a flower from its seed, or of an animal from its ovum ; and 
we are only unable to mark definite moments in civilisation 
from the greater complexity which pervades the subject- 
matter. When the latter difficulty is overcome, we may 
hope for as systematic a classification of societies as we now 
have of plants and animals ; for every society, at any given 
moment of its history, is marked by certaii^ leading features, 
such as its government, religion, laws, arts, trades, and cus- 
toms, which have all followed a regular law of development, 
and which, taken together, form the complex of its civilisa- 
tion. The classification must then be made by a compari- 
son of different societies with respect to such features, and 
as one point of comparison would be their respective laws 
of persons, that is, the different relations of class, age, and 
sex, it is evident that the legal position of women will be 
one index of the stage of evolution which any society has 
attained. That is to say, of its moral evolution, for there 
is a moral no less than a material evolution ; and the same 
law may be traced in the progress from cannibalism to the 
Code Napoleon as that which wrought the change from stone 
hatchets to the French mitrailleuse, or from wooden hovels 
to Venetian palaces. In infant societies the law of force is 
the law of persons, and the progress of society is marked 
by a constant substitution of a more equitable principle. 
Among savages, women are treated as things or at best as 
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animals, and are subjected to all the incidents of movable 
chattels. From that position to their position in modem 
Christendom a regular progress may be detected. At one 
end of the scale are women, such as those of Tahiti, unable, 
under pain of death, to eat the same food or in the same 
houses as the men,^ and at the other are those of Utopia, 
enjo3ring an absolute equality with men, capable of the same 
rights and subject to the same liabilities. The extent to 
which the most civilised countries approximate this ideal 
terminus, the distance they have travelled from the savage 
one, and the relics they retain of it, will, it is hc^ed, easily 
appear from the chapters that follow. 

Moreover, the comparison of the position of women in 
different countries reveals yet another analogy between the 
human and the physical world besides that already men- 
tioned ; namely, that between the distribution of laws and 
the distribution of species. For as plants and animals, 
still sufficiently identical to prove the similarity of their 
origin, are greatly modified by the long action of soil and 
climate, undergoing all the while little or no change of 
framework, so are the originally similar customs of man- 
kind diversified by the different needs and contingencies of 
existence acting over long periods of time, and yet they 
retain that appearance of similarity in difference which 
testifies to the community of their origin, in spite of their 
infinite variation. It is indeed the modification of common 
elements by their interplay with one another that produces 
what is known as the civilisation of an epoch. It is to the 
more recent common elements of modern European civilisa- 
tion, namely, the Eoman law, the Canon law, and German 
usages, to their contact and partial fusion, that we are in- 
debted for all our actual laws, institutions, and ideas. As 



1 Sir J. Lubbock, " Origin of CiviliBation," 345, quoted from " Poly- 
nesian ReBearches," i. 222. 
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"with flora and fauna, so with laws and customs, may a 
graduated diversity be geographically traced; and so the 
fusion of customs has been more complete in Central 
Europe, where the different elements came directly into 
contact, than in the two extremities, where the contact, if 
any, was slight and indirect Thus if a line be drawn from 
the North Cape to Gibraltar and Palermo, it may be 
observed, that whilst France and Germany represent the 
two countries where the principles of Koman and German 
law met together and intermingled, in the countries to the 
north and south of them the distinct character of their 
laws is proportioned to the distance and difficulty of their 
intercourse. The Roman law has been called the Common 
Law of nations, but its principles in regard to the legal 
status of women prevail much more in Italy and Spain than 
in France and Germany, and again much more in France 
and Germany than in the countries of the North ; just as, 
on the other hand, German principles are purer in these 
latter countries than they are in France and Germany, and 
again purer in France and Germany than in the countries 
of the South. It is in accordance with this principle of 
■geographical distribution that the following chapters have 
been arranged. 

Very few references have been given in the book, for it is 
of such a nature that its bulk would have considerably 
suffered from their insertion. As every sentence is an 
extract from a Code or work of authority, the attention 
would be distracted by such a cloud of witnesses. The 
book indeed is little more than a compilation of extracts so 
arranged as to clothe the subject in its most readable dress. 
As it has no pretensions to be learned, references would 
be as unnecessary and unsuitable as scaffolding would be 
to a completed pile of building. But as it is only fair that 
nothing shall be taken on trust, or shelter be sought from 
the light of verification, a list of the chief books consulted 
is here subjoined : — 
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Edouard Laboulatb. — Recherches sur la Condition Civile et 

Politique des Femmes, depuis les Romains jusqu'sl nus 

Joura Paris, 1843. 
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THE RIGHTS OF WOMEN. 



CHAPTER I. 

THE NORTHERN COUNTRIES OP EUROPE.* 

TT has been thought best to begin our study of the 
^ contemporary legal position of women with the 
northern countries of Iceland and Denmark, Nor- 
way and Sweden. And for iihis reason : the codes of 
those countries give us the truest insight into those 
original German customs, from which our own and 
those of Central Europe are more or less the offshoots. 
For not only have they been less affected by the 
Roman or Canon Law than either Germany or 
France, so that the most ancient codes of Norway 
and Sweden, which only date back to the tenth cen- 
tury, have more in common with the Germania of 
Tacitus than have those of the Visigoths, the 
Burgundians,or the Franks, which go back to the fifth 
or seventh ; but owing to an immobility of customs, 
which seems inherent in the North, their laws offigr 
even at the present day the best lesson we can have 
on the manners of the past, so that, without departing 

^ All tliafc is said in this chapter, except with reference to Denmark, 
is taken from M. Qide's ^^Etude but la Condition priv^e des Femmes.'' 
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far from actual modern law, we can obtain that slight 
historical retrospect which is of so much assistance 
to an understanding of the present. 

First of all it may be remarked that it is by no 
means correct to account for the amelioration of 
German habits by the influence of the laws of Rome, 
for the original customs of Germany were in many 
respects far milder than those of the South, and it is 
interesting to observe that at a very early period in 
the North the position of women conformed in more 
than one relation to many of the requirements of mod- 
ern reformers. For the" North escaped the perpet- 
ual wars and tyranny which afflicted the South ; and 
thus at the same time that in Lombardy a woman 
was under perpetual guardianship and subject to all 
the incapacities therein implied, in the North she 
was not only not under strict guardianship, but was 
capable of being a guardian herself, of disposing of 
her own lands, and of acting at law. In Norway 
and Iceland^ she could, if of age, freely enjoy and 
administer her own property, and choose or revoke 
her legal representative. In Sweden and Denmark 
her personality was still greater, for if she must still 
have a guardian, it was merely to administer her 
property, and though he could alienate it, he was 
responsible to her for both capital and profits. His 
powers, moreover, ceased at her marriage, and she 
could refuse the husband he proposed for her. By 
marriage her property passed to her husband's con- 
trol ; but it was still hers, not his : he was bound to 
compensate her at the end of the marriage for any 
dotal property disposed of by himself, and she might 
apply to a bishop for authority to recover her patri- 
mony whenever she thought it endangered by his 
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folly. She might even in such a case lay claim to 
a divorce, and she could always have recourse to her 
family for protection against marital ill - treatment 
or neglect; for it was a distinction of German as 
contrasted with Roman law, to subject marital power 
to the control of the wife^s brother and other male 
relations. She had also the power to alienate 
property or to be guarantee, and though the extent 
to which she could do so was limited by law, it muat 
be remembered that we are speaking of the tenth 
century, and that in Scotland^ even in the nineteenth, 
it is the first principle of the law that a married 
woman has no existence therein. She co-uld also 
contract for household necessaries if her husband 
was absent, and all her acts were valid if ratified by 
him, or left unratified for a certain time. 

It is the characteristic of the German view of marriage 
as distinct from the Roman, to regard it as a union 
no less of the means of life than of life itself. Thus 
whilst in Rome and the South the dotal system 
preserved to husband and wife the sanobe property they 
had had before marriage, by the German custonas 
husband' and wife lost their separate property, and 
acquired by marriage a new and joint interest over 
the goods of one another. The property of both 
formed a common fund, over which both had equal 
rights of management and ownership. This is the 
meaning of the system of Community, with which we 
shall henceforth have so much to do as we trace its 
development and local variations. In Sweden and 
Denmark, community was the rigime presumed by 
the law, in default of stipulations, to govern the pro- 
perty of a married couple ; but as a rule immovables 
{i.e,^ land, &c.) remained the property of the original 
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owner, and only movables and gains fell into the 
common fund. Such also was the case in Norway 
and Iceland, but community was not presumed till a 
few years had elapsed from the marriage. Of the 
common fund the husband had the disposal, but as 
soon as the marriage was dissolved by any means, 
and the wife had pretaken her landed property and 
her marriage presents, the rest was divided between 
the two, sometimes in equal shares, but more often in 
the ratio of two-thirds to the husband and one-third 
to the wife. And should the marriage have been 
dissolved by the husband's death, his wife did not 
continue, as in the South, in the power of his family, 
but returned to her own, no longer a ward, but 
emancipated and free. Henceforth she could freely 
administer her property and be guardian of her 
children : she alone might direct their education, and 
only in respect of their property was she controlled 
by the aid of her nearest relation. 

Such, briefly, were the principles of early German 
law, as they have been gathered from the codes of 
the tenth century. How far they have been changed 
by the lapse of centuries will be seen from a com- 
parison of the latest codes of Denmark and Sweden 
and the modifications of more recent times. 

The Code of Denmark was published in 1683, in 
the reign of Christian V. It is still, though much 
modified in detail, the groundwork of actual Danish 
law, and to it therefore we must turn for the prin- 
ciples which there regulate the rights of men and 
women. And first as to guardianship. A woman is 
declared to be under the tutelage of her father till 
he has consigned her to another lawful guardian or 
given her in marriage. Yet the husband is not the 
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guardian of his wife, and it is a remarkable difference 
between Danish law and our own, for example, that 
with them marriage removes disabilities instead of 
creating them. Thus, as one of the persons not 
under tutelage, a wife is free to contract by purchase 
or sale, to make gifts or exchanges of property, or to 
lend or mortgage, subject of course to the usual 
formalities required in contracts. But she cannot 
any more than a maiden go surety for any one, though 
the latter is a disability which widowhood removes. 
Marriage effects a union of gains and movables, but 
land still remains to its original owner, so that any 
which belongs to the wife, though under marital 
administration, is free from marital abuse. For he 
may not sell it unless he has land of his own to an 
equal amount, and children have been born of the 
marriage, or unless he can prove that at the time of 
the marriage the debts of his wife were unsatisfiable 
otherwise. And if he does so sell it, or mortgage 
or exchange it, in any case the wife has an action 
against him or against his heirs. 

As regards survivorship to the community, the 
interests of husband and wife are equal in Denmark. 
For on the death of either, the survivor, after pay- 
ment of debts, is entitled to one-half of the ready 
money and movables (and of the immovables if in 
community), the other half going to the children. 
And if there are no children, the survivor may elect 
between the one-half of the whole inheritance and 
one-fourth of what the deceased contributed to the 
common stock, leaving the other three-fourths to the 
heirs of the deceased. But though their rights of 
survivorship are thus equal, the same can by no 
means be said of their powers of testamentary dis- 
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position 5 for whilst the husband, if he has no heirs, 
may dispose of half his separate property to whom 
he pleases, his wife can only do so when his death 
has made her a widow. As a wife with children 
she is precluded from disposing of more of her 
property than her husband allows, or from giving 
half of it to charitable uses : only in default of 
children may she so dispose of a half without his 
consent. But her husband, though a father, can 
give half his property to charity without control. 
That is to say, the law thinks it necessary to protect 
the husband from the wife, not the wife from the 
husband, and to take precautions for the children 
against the mother which it does not consider are 
needed against the father I 

By widowhood a woman returns to a modified 
state of tutelage, for she must choose a relation or 
a stranger of good repute to act as her guardian and 
general adviser. Still it is only in urgent aflfairs 
that it is necessary for his signature to accompany 
her own. She herself, after the division of the 
marriage fund between herself and her children, 
has the care of such children's fortune, subject only 
to the supervision of her guardian, who may take 
the administration from her if circumstances so 
require. She may also sell or exchange her estate, 
but, like a minor under twenty-five, she must have 
the advice of her next of kin. For it is a rule of 
Danish law, that no female shall sell or alienate any 
land unless it is absolutely necessary, and then, 
always with the advice of her nearest relations, she 
may sell only so much as will procure her a year's 
maintenance, or satisfy any debts for which as heir 
she may be liable. 
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We now come to the relative rights of succession 
of men and women. For the law of succession must 
occupy a large part in any study of the position of 
womeo. It has been well termed the exact thermo- 
meter of the civilisation of an epoch, and it would 
be an interesting study to arrange the different 
countries accordiog to their degrees of merit in this 
respect. The Dauish code lays it dowu, that in 
all successions a male heir shall have double what 
a female has, and if a man dies leaving no children 
or other descendants, his inheritance shall go to his 
father, and only if the father is dead shall the 
mother be entitled to a portion. Yet among other 
ascendants there exists no difference of privilege 
between the paternal and maternal lines, as there 
does in our own law. And though females are not 
on an equality with males in succession, as in France, 
they are not altogether excluded, as with us. 
Brothers, it is said, shall inherit the manor and 
patronage annexed with the adjacent tenants in 
villenage; the sisters the remaining and outlying 
farms ; yet if the latter fall short of their legitimate 
half share, the brothers are bound to make it up, 
even should it involve their admission to the manor. 
And if any stranger leaves land or anything else 
among brothers and sisters, without specifying the 
amount of each share, in such a case both sexes take 
equally and without any preference. 

The latest Swedish code was only definitively pub- 
lished in 1734, though the preparatory steps had 
been taken nearly one hundred years before. It 
did not undertake to alter the old laws, but simply 
to supplement and explain them. It did not aim 
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at uniform legislation, like the French and Italian 
codes, but left local customs still subsisting by its 
side. Indeed so essentially conservative was it, that 
it divided itself into two parts, or in fact into two 
codes, one for the country and one for the towns ; 
and whilst the towns, situated mostly on the coast, 
were permitted to enjoy those ameliorations of the 
old law which commercial intercourse had suggested, 
the country still remained under the tyranny of old 
customs and unaffected by the progress of ideas. 

In the country a woman still remained under 
guardianship, unable to appear at law, and only 
emancipated by the fact of widowhood. From 
successions she was not excluded, though not 
admitted to an equal share with men. Of the 
community of gains and movables, implied by 
marriage, she had the right only to a third in the 
event of her survivorship. The husband had the sole 
management of the common fund, and only in the 
event of his absence or madness did any rights of 
administration accrue to his wife. She was able to 
be guarantee for her husband, and to make contracts. 
As widow she became complete mistress of her pro- 
perty and person, and the guardian of her children ; 
yet in affairs relating to the latter she was unable 
to act without the assistance of a tutor or her 
husband's relations. 

But in the towns, on the other hand, a woman had 
a right not only to a fractional, but to an integral 
part in successions, and she inherited not merely a 
third, but a half of the community, if she survived 
her husband. She was admitted to a share of 
parental power, inasmuch as she had to be consulted 
before her daughter could be married, and she was 
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allowed to appoint by will a guardian for her 
children. The latter is a privilege she still wants 
in England. 

Indeed the Swedish law for the country is more 
like the codes of Denmark and Norway than the 
law for the towns ; but in Norway a wife has a 
right to one-half of the community, though only 
entitled to a fractional part in successions. But 
the tendency of modern legislation in these countries, 
as elsewhere, is to remove female disabilities and 
to level male supremacy. Thus a Swedish law 
of the 19th of May 1845 has placed the women 
of the country on the same footing with women 
of the towns in regard to their rights of suc- 
cession and their share in the community. By a 
law of the Swedish Diet in 1810, and by a Danish 
decree of 1839, women have been enabled to enjoy 
the free administration of their separate property, 
only needing the aid of a curator for acts of great 
importance. And lastly, in Norway a law of July 
16, 1845, has placed all women over twenty-five in 
the position of emancipated minors ; that is, they 
are under the care of curators, and not of guardians. 
They are free to administer their own property as 
they like ; only their persons still require protection. 
The principle of female tutelage having thus been 
generally undermined, may be expected before long 
to disappear altogether. 



CHAPTER II. 

OERMANY. 

A CIVIL Code is promised for the whole of Germany, 
and its completion will be expected with interest 
in a few more years. But until the national mind 
shall have thus expressed itself, as it has in France 
and Austria and Italy, we must content ourselves 
with endeavouring to derive a general idea of the 
subject before us from a comparison of the different 
municipal laws, the national customary law, and the 
Prussian Civil Code. How far the latter can be 
expanded for the whole of Germany is of course 
unknown. It is the original Prussian Law-book, 
published by Frederic 11. in 1751, developed in 1794 
into the Allgemeines Landrecht for the Prussian 
States. As such, it superseded the old common law, 
but left the provincial and statutory law untouched 
by its side. Thus the provinces of Prussia, as 
Westphalia, Saxony, &c., are still ruled by their own 
private law, and the districts and towns of Germany 
have also their particular laws and their own local 
customs. Hence the Prussian Landrecht, itself 
much changed by the legislation of eighty years, 
can only be taken as one o-ut of several authorities 
for German law. In order, therefore, to simplify a 
survey so extensive and varied as the subject implies, 
it will be best to take certain definite points, and 
ask, for instance, how a German woman stands (1) 
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with regard to personal rights, (2) with regard to 
property, (3) with regard to succession. 

1. In former times, in Germany as in Borne, a 
woman occupied the same position at law as her own 
children. Like them she was destitute of rights, and 
like them she had need of protection and representa- 
tion. She was subject to perpetual guardianship, or 
mundium, as it was called, which belonged naturally 
first to her father or nearest male relative, and in 
the event of her marriage was sold to her husband. 
But gradually this guardianship has become nearly 
extinct, either by the lapse of time in some places, 
or by the act of law in others. All that now 
generally remains of it is, that the husband is the 
representative of his wife and the head of the house- 
hold. Still he remains her master, and in case 
of need her castigator. The Hamburg Stadtrecht, 
revised in 1605, and still law, has these words 
(Pt. iv. 48) : " Sonst wird massige Ziichtigung dem 
Ehemanne liber seine Hausfrau, den Eltern iiber ihre 
Kinder, dem PraBceptorn iiber ihre Discipulen, dem 
Hauswirth und der Hausmutter liber Knechte und 
Gesinde billig erlaubt und zugelassen." That is, the 
wife's position is that of a child or servant ; but if 
her lord be ill or- absent, some part of the household 
authority devolves upon her. In the Prussian 
Landrecht (see Pt. ii. tit. i. 184, &c.) the husband 
is declared to be the head of the community, with 
the right of decision in ordinary affairs ; for in im- 
portant affairs, as about the marriage of children, 
his wife has a concurrent voice with himself. He is 
bound also to maintain her reasonably, and in law 
or daily life to represent her person, her honour, and 
her property. Naturally, therefore, is she debarred 
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from legal actions with other persons without his 
assistance and consent. And this, it may be men- 
tioned, is an incapacity traceable to the time when 
disputes were settled by the judgment of arms. A 
man represents his wife at law now, because in the 
days of the judicial combat he was her champion at 
arms, and she is unable to sue now, because she was 
unable to fight then. As to children in Prussia, 
their education depends on their father, and though 
formerly, in case of religious difference between the 
parents, the girls' religion followed that of the mother, 
and the boys' that of the father, it has since become 
law that all children be educated in the religion of 
their father, and that if he die, the mother continue 
their education in the way he has begun it. (Prussian 
Declaration, November 21, 1803, and Prussian Ee- 
script, November 25, 1833.) As a widow, a mother 
may have the guardianship of her children, but 
subject, according to some customs, to the control of 
a family council. 

Such, in short, is marital power in Germany, 
less absolute than, but very similar to, the same 
phenomenon elsewhere, a phenomenon that had its 
roots in very different times to our own, and was 
nourished by very different feelings of equality and 
justice to those which prevail in modern times. 

2. As regards property. The principle of German 
law is that man and wife have no separate property 
so long as they live together. In former times, the 
husband had the full administration of both his own 
and his wife's property ; he could decide as to the 
employment of the profits ; he could alienate mov- 
ables at his pleasure ; only in the case of immovables 
was his wife's consent indispensably required. The 
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property recovered its separate character only at the 
termination of the marriage. Still the dangers of 
too close a communion could not but lead to a relax- 
ation of the principle, and the advantages of a 
separate interest were provided for in several ways. 
One of these was the dowry, or present of movables 
from the husband to the wife for her personal use and 
domestic needs. He also made a provision for the 
contingency of her widowhood, called the Leibgeding 
or widow's settlement, and the custom was general 
on the day after marriage to make her a present 
of movables for her own use, which was known as 
the Morgengabe. Corresponding to the dowry, by 
which the wife's interest was provided for, was the 
Widerlage or jointure, by which that of the husband 
was protected. It consisted in a provision for his 
military outfit, and just as the wife's dowry passed at 
her death to her female relations and not to her hus- 
band, so his jointure went at his death not to his wife, 
but to his nearest male relation. But by degrees 
these old customs fell into disuse, and in compensa- 
tion for her Leibgeding and Morgengabe a woman 
became entitled as widow to one-third of her hus- 
band's property, or inheritress of one-half of the 
common fund. It was in Franconia that the dis- 
tinctive features of the present marriage community 
first developed, and the claim of the survivor to the 
whole of the property acquired in any way during 
marriage was first established. But the survivorship 
only applied to movables, for the land was divided 
among the children, while only the management and 
enjoyment of the same accrued to the survivor for 
his or her life. 

But side by side with the native law there prevails 
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in many parts of Germany the old Roman law, 
modified more or less by German habits, so that two 
extreme and opposite principles coexist in Germany 
as in France. The Roman law insists on the 
separation of marriage property, the German on its 
union. The one is the dotal, the other the com- 
munity system. Between these two extremes exist 
many gradations, but German writers only treat of 
one intermediate form beside the two others, and 
that is the plan it has been thought best to 
pursue. 

First, then, of the Roman dotal system, as it 
actually exists in Germany at this day. Marriage 
makes no difference or change in the property of the 
married couple, only the education of the children 
and other marriage expenses fall equally on both. 
But each is wont to make the other a gift from his 
Qr her separate property, that from tHe wife being the 
dowry, that from the husband the nuptial donation. 
Yet of the latter the husband only gives the property; 
its possession, its management, and its use are 
retained by himself as head of the household and as 
bearer of its burdens. He is also entitled exclu- 
sively to the fruits and profits of both gifts, nor is he 
responsible for their loss. It would seem, then, a 
mere legal pleasantry to call that a gift to the wife 
which possesses so few of the attributes of ordinary 
gifts. But it is not so. For if her husband neglects 
or deserts her, she can demand maintenance both 
from the dowry and the donation ; and if he becomes 
bankrupt, she is entitled to both, free from all claims 
made by his creditors. With respect to all property, 
which is not dowry or donation, but remains 
paraphernal or the absolute property of either^ hus- 
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band and wife can stand to one another in any 
legal relation they wish, and consequently sell or 
bequeath to one another, just as they can to any 
stranger at any time. 

Between the systems of joint and separate property 
comes an intermediate form, contradistinguished by 
German writers from community, by the term, of 
union, of goods. It is called not Giitergemeinschaft,. 
but Giitereinheit or Giitervereinigung. Its main fea- 
tures may be described as follows : The husband has 
the administration, use, and disposition of any pro- 
perty brought by either himself or his wife to the mar- 
riage, or acquired by either whilst it continues. The 
wife, however, still holds her land in severalty, and 
it is inalienable without her consent. But irrespec- 
tively of property reserved especially for herself, and 
withdrawn altogether from her husband's^ control 
(called her Sondergiiter or bona receptitia), all the 
rest of her fortune is transferred to his care, and she 
only has a personal action against his succession. 
That is all the security she has, and it is only in 
recent times that the principle has been established, 
that " Frauengut wachst nicht, schwindet nicht." In 
former times, on the dissolution of the marriage, she 
had no claim for any compensation or for the recovery 
of her fortune. 

But what are their mutual liabilities for one 
•another's debts under this system ? Naturally those 
of the husband are less than those of his wife. He 
is only liable for her debts incurred during the mar- 
riage, provided her domestic privileges entitled her to 
contract them, or provided they were incurred with 
his consent, at his commission, or for his advantage. 
For her antenuptial debts, her separate fortune and 
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her acquisitions during the marriage are exclusively 
liable. As to his debts, her position, was formerly 
more favourable than it is now ; for all her land and 
widow's settlement and Morgengabe were exempt 
from liability. That is, the rights of a man to bur- 
den his wife's property were only coextensive with his 
rights of alienation, and what he could not alienate 
was exempt from his debts. But the principle has 
since developed itself that he can unconditionally 
burden her property with his debts, that she is per- 
sonally liable for them, and that on the dissolution 
of the marriage by his death, she can only exempt her 
property henceforth acquired by a formal declaration 
of unparticipation in the marriage fortune. She may, 
however, withdraw her fortune, if her husband is in 
debt or a bankrupt. Lastly, gains made during the 
marriage are divided at its close, sometimes equally 
between the two, sometimes in the ratio of two-thirds 
to the husband and one-third to the wife. 

We now arrive at Giitergemeinschaft, or the fully- 
developed marriage community. All idea of separate 
property is here put aside ; the private rights of both 
parties are merged, as regards land as much as any- 
thing else ; and both parties together form a single 
person in the eye of the law. The husband, as such, 
has no more right over the common fund than the 
wife, nor the wife than the husband. Marriage be- 
ing the closest union possible, must necessarily be a- 
union of property as of life, and so the whole active 
and passive fortune of both, whether in actuality or 
expectancy, is brought together into one mass for 
their common profit and their common loss. K under 
this system the husband has still the right of ad- 
ministration and the privilege of general disposition, 
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it is simply as representative of the community, and 
not as husband. He is merely head partner, as it 
were, and has no personal rights beyond that. Hence 
the control of the wife over the common property is 
greater than usual ; for in virtue of her right of op- 
position to her husband (Widerspruchsrecht), she can 
have the management of the property taken away 
from him by a judicial sentence of prodigality against 
him. And not only this, but he cannot alienate or 
mortgage any of the common lands or rights without 
her consent, a privilege, it must be remembered, 
which belongs to her, not only over lands brought by 
herself, but also over those brought by her husband 
to the marriage. And this control of the wife over im- 
movables has, for parts of Prussia, been extended by a 
law of April 16, 1860, over movables as well ; for the 
husband has been forbidden to dispose not only of 
immovables, but of the whole or part of the movable 
property, without the consent of his wife. Nor can 
the husband by himself make donations mortis causa ; 
such arrangements take the form of mutual agree- 
ments between the two respecting their claims of 
inheritance to one another (Erbvertrage). Moreover, 
if in Gxitereinheit, the wife's antenuptial debts are 
not allowed to fall on the marriage property, in the 
system before us a community of debts is always im- 
plied, irrespective of the date or mode of their creation. 
That is to say, the community has to pay the debts 
of the wife incurred before marriage as well as any 
fines imposed on her by law. But there is the same 
restriction as before in her contracts, for the com- 
munity is only liable for her debts after marriage, if 
incurred with marital recognition or falling within 
the sphere of her lawful authority or Schliisselgewalt. 
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She is also personally liable for her husband's debts, 
and can only escape his creditors, as before, by a 
formal renunciation of the marriage community. 

Such is a general sketch of the system of com- 
munity in its widest form, for not only is it open to 
modification at the will of the parties, but it is of a 
much more restricted nature in many parts of Ger- 
many. It may, for instance, be confined to what 
both gain or earn during the marriage, or to every- 
thing but land and its rental. Whatever is thus 
excluded remains at the free disposal of its original 
owner. 

3. As to succession, no more general rules can be 
laid down than about the community itself. Still a 
difference is everywhere made in regard to mutual 
rights of survivorship, between a marriage from 
which children have resulted, and one from which 
they have not (Beerbter or Unbeerbter Ehe). In 
the latter case, either the survivor succeeds to the 
whole common fund, or shares it with the other 
relations of the deceased, irrespective of the origin of 
the property. And of this participation with rela- 
tions there are many variations, which it would be 
tedious to specialise in much detail. By the Prussian 
Landrecht, the survivor has the lifelong usufruct of 
the share of- the other relations. By the Hamburg 
Stadtrecht, a surviving husband succeeds to a greater 
proportionate share than a surviving wife. In 
Saxony, a widow succeeds to half the community, 
whether movable or not, a widower to half the 
immovables, and to all the movables. But to 
obviate the evils arising from such a conflict of 
customs, it has been laid down for Prussia by the 
law of April 1860, that in case there have been 
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no children to . a marriage, the sarvivor shall 
Bacceed to half the common fand, and remain the 
usufructuary of the other half which belongs to the 
relations. But if there are children, it makes much 
difference whether the survivor is the husband or the 
wife. If it be the former, he has the same rights 
over the children and the community as he had dur- 
ing the marriage. Not so the wife. It is true, she 
may continue the community with the children, and 
occupy to some extent the position of her husband 
with regard to them; thus, for instance, in Ham- 
burg, she can represent, enjoy and dispose of the 
community, and so far her liberty of action is in- 
creased, but she must have her children's consent if 
she would mortgage the whole community, or alienate 
any of the land contained in it. No such consent 
controls the father. So also, it often happens, if the 
community is not continued, but divided between 
the survivor and the children, that a surviving hus- 
band obtains a larger share than is allotted to a 
widow. For instance, in Hesse, where the com- 
munity is limited to acquisitions, a widower is 
entitled to two-thirds, a widow only to one-third, of 
the whole. 

It thus appears that the wife is very nearly on 
an equal footing with her husband in regard to 
mutual succession, and in any case enjoys a much 
greater equality with him. than she does in English 
law. In fact, in Germany, the old feudal preference 
for males only survives in the noble and peasant law. 
Formerly in Franconia and Thuringia, women were 
totally excluded from the inheritance to land, whilst 
in Saxony, Swabia, and Lombardy, daughters were 
excluded by sons, but not by males of a more dis- 
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tant relationship. But modern German law inclines 
to the rules of the civil law, and in Saxony now, for 
instance, the ascendants of the same degree succeed 
equally, and no distinction is made between the 
paternal and maternal lines. This equalisation of 
men and women in regard to succession began in the 
towns and spread from them. It still has a large 
territory to occupy. 



CHAPTER III. 

FRANCE. 

TN turniDg to the Code Napoleon to see how far the 
•*• principle of equality was carried out by the 
Revolution in regard to the respective rights of men 
and women, one is led by a hope that the position 
of the latter in unrenovated societies will be found 
ameliorated in the written reason of democratic 
France. Nor will such a hope be entirely disap- 
pointed, for the framers of the Code were sincere 
believers in the new creed. Still they were men, and 
being men called upon to frame laws over a portion 
of the community that lay entirely at their mercy, 
it is impossible to be surprised at the survival of 
numerous inequalities in the work they produced. 
Yet on the whole the Code holds up a good practical 
ideal for nations desirous or destined to follow its 
lead. It is true, marital power survived the shock 
which levelled so many other unjust powers, but it 
was handcuffed, and the wife's weakness protected, 
by the law. The husband, it is said, owes protection 
to his wife, and she owes obedience to him. This 
recognises the potentiality of rights in the wife, 
though it continues to sanction the power of the 
husband. From it several consequences flow. A 
wife is obliged to live with her husband and follow 
him wherever he chooses to settle. She can do 
nothing without his leave ; for instance, she can do' 
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no act in law, nor bring any action in her own 
behalf; she can neither sell nor mortgage property, 
oior acquire any by donation or purchase, without the 
participation of her husband in the act or his consent 
in writing. Neither can she be executrix of a will, 
•nor accept a succession, nor make a donation, with- 
out such consent. But the Code limits the husband's 
authority, by giving its own instead, where it holds 
that his is uDJustly withheld. Where he will not 
let her make a gift nor accept a succession, the law 
sometimes will. So too, where he forbids, a tribunal 
may authorise her to be defendant in a suit ; or if 
she wishes herself to sue, she can cite her husband 
before the district tribunal, which may give or with- 
hold its consent to her suit. Or if he has incurred 
the penalty of imprisonment, or been interdicted for 
imbecility, or if he is absent or under age, the law 
itself gives that authority which he cannot. Before 
the Code, a minor husband could and must authorise 
even a major wife, as is still the case in Scotland. 
The law, it will be seen, still regards a woman as 
incapable of acting for herself,, itself supplying the 
protection which it holds indispensable. When we 
come to Italy we shall find that judicial protection 
for the wife exists only against her husband, not 
against herself, and that where he cannot give 
authority, she can do without any. And in France, 
a wife can make a will independently of marital or 
judicial consent ; and if she is a public trader she 
can enter into contracts binding on herself as well 
as on him, though of course her occupying such a 
position depends originally upon his consent. 

It is said that husband and wife owe one another 
equal fidelity. Why then does a breach of such 
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fidelity entail severer consequences on the one than 
on the other ? If separation is pronounced against a 
wife for adultery, she is liable to be sentenced by 
the same judgment, and on the requisition of the 
Public Ministry, to confinement in a house of correc- 
tion for not less than three months or more than 
four — ^unless her husband is merciful enough to take 
her back. There would be nothing to say against 
this, if a similar delinquency on the part of the 
husband met with a similar punishment. But 
whilst he can get a sentence of separation against 
his wife for simple adultery, she can only do so 
against him if he keep his concubine in their common 
house. In that case he used to be liable to a fine 
varying from 100 to 2000 francs : now he is liable 
to imprisonment varying from one month to a year. 
" Les lois," says Montesquieu, xxvi. 8, " demandent 
des femmes un degr6 de retenue et de continence 
qu'elles n'exigent pas des hommes, parceque la 
violation de la pudeur suppose dans les femmes un 
renoncement de toutes les vertus." 

But though the person of the wife is thus subject 
to the power of her husband and to the protection of 
the law, it will have been observed that she is not so 
completely merged in her husband as to be incapable 
of holding property of her own. This is the great 
difference between French law and our own, for with 
us, till quite lately, when unprotected by a settlement, 
a married woman was legally a pauper. 

There are two main systems of settling marriage 
property in France, of the same name as the two in 
Germany, viz., the community and the dotal system. 
The latter was of Roman origin, and used to prevail 
in the " pays du droit ecrit," whilst the former came 
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from Germany about the end of the ninth century, and 
became the law of the " pays contumier." But it 
never attained the complete form of the Gutergemein- 
Bchaft, as all the property of both parties was but 
seldom included. Yet the idea is the same, viz., 
that both contribute some of their property to a 
common fund to be disposed of by the husband. 
When the Code was being framed, there was much 
discussion as to which system should be the common 
law of the land, e.^., which should be implied by the 
law in default of express marriage stipulations ; and 
it was at length decided, as more advantageous to the 
small properties of the greater number, in favour of 
the custom of community. This is known as legal 
community, in contradistinction to conventional com- 
munity or community modified by special contract. 
The first, as necessarily the commonest, will deserve 
a greater share of attention than the latter. 

1. In legal community the profits and debts, or, as 
it is technically expressed, the active and passive of 
either party, are thrown into a common fund. The 
active comprises all the movable property possessed 
at the time of marriage or subsequently acquired by 
succession or gift ; also all the revenues, interests, 
and profits of such property, and all immovable 
property purchased during the marriage. Immov- 
able property, on the other hand, held by either party 
before marriage, or subsequently acquired by title of 
gift, or succession, or exchange, does not fall into 
the community, but remains the private property of 
either owner. And even a gift of land to both jointly, 
and not expressly to the community, belongs in 
equal shares to each, so that the husband cannot 
alienate the whole unless he has obtained his wife's 
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consent. The passive includes (among other things) 
all the debts on movables due at the time of marriage, 
or charged on successions acquired during it; debts 
of capital or interest incurred by the husband, or 
by the wife with his consent during the marriage; 
the maintenance of both ; the education of their 
children, and other marriage expenses. Debts on 
land or on successions to land are not at the charge 
of the common fund, nor are the postnuptial personal 
debts of either. But the law, afraid lest a woman 
be tempted to charge the common fund with any 
postnuptial debts, by a false declaration that they 
were incurred before marriage, has provided against 
the possibility of such a fraud, that the community 
shall only be chargeable for her antenuptial debts 
where there is some act or registration to certify 
their date. No such safeguard is required against 
the husband I 

What then are the respective rights and powers 
of husband and wife over the common fund during 
the marriage? The former has the general admin- 
istration, and can sell, alienate, or mortgage the 
whole or part without any consent being required, 
from his wife. Before the Code, he might even give 
away (a litre gratuif) the common property ; but 
now he cannot so dispose of any immovables that 
may belong to the community; and only can so 
dispose of any movables, if it be for the establish- 
ment {i.e.^ the marriage or setting up in business) 
of their common children. Neither can he leave by 
will more than his own share in the community, and 
if he commits a crime, not importing civil death, 
though the community may have to pay the penalty, 
his wife must be compensated to the amount. This 
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is another improvement of the Code, for by the 1831 
Article of the Custom of Paris, he might simply 
confiscate the community for his own acquittal. If 
the crime does import civil death, the community is 
dissolved, and then neither is liable for more than 
his or her share. The wife, on the other hand, is, as 
a rule, incapable of contracting, and none of her acts 
bind the community without marital consent, even 
though authorised by a judge, unless she occupy the 
position of a public trader. Should her husband be 
in prison and she wish to release him, or should he 
be absent and she desirous of establishing her chil- 
dren, she must resort to the aid of a tribunal before 
she can touch the common property. Moreover, all 
her personal goods (e>., all those which by their 
nature are not in the community, or are expressly 
reserved) are under her husband's administration, 
unless indeed it be a legacy expressly left to her, 
free from his control. He alone can prosecute actions 
arising in connection with her movable personal 
property ; but he cannot alienate her personal im- 
movables without her consent, and he is responsible 
for all decays in the same, consequent on his neglect 
of the necessary repairs. 

But though during marriage all the advantages 
are thus on the side of the husband, compensation 
is made to the wife as soon as the community is 
dissolved. For it is then open to her either to accept 
or renounce the community, that is to say, she may 
affirm or repudiate the quality of commune from the 
time of the marriage, and so either reap the gains or 
escape the losses, according as she finds that either 
preponderate. And this is a privilege she cannot 
divest herself of by any stipulation to that effect when 
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married. Bat no snch choice is allowed to her hns- 
band, who as manager of the community is justly 
exposed to his own negligence or malversation. And 
the community may be dissolved not only by the 
natural or civil death of either, but by separation of 
body or of property pronounced by law. For though 
divorce is now banished from the Code, either party 
may appeal for a judicial separation on grounds 
which formerly justified an application for divorce. 
But in addition to those reasons, a wife may appeal 
for separation of property, if at any time the disorder 
of her husband's affairs gives reason to fear that his 
property will fail to meet her claims, or whenever 
her dowry is imperilled by his management. And 
supposing her to become thus ** s6paree de biens," she 
at once resumes the free enjoyment and administra- 
tion of her property, in so far that she can dispose of 
and alienate her movables as she likes, though her 
immovables still remain inalienable without her 
husband's consent, or on his refusal, without the 
leave of a judge. 

Let us suppose, then, the community dissolved 
by any of these means, and the wife to have accepted 
it. Here again she has certain advantages which 
her husband has not. First of all, each party, or his 
or her heirs, bring in all the debts which they owe, by 
way of indemnity to the community, and all suma 
previously deducted : each then pretakes or withdraws 
his or her personal goods, the price paid for any 
immovables sold but not replaced, and all indemni- 
ties due to him or her respectively. But the wife 
pretakes first, and if the ready money, the movables, 
and the land of the community all in turn fail to 
satisfy her, she may make reprise on her husband's 
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private property, whilst he can only pretake after her 
from the common property. Her claim on the com- 
munity is superior to that of any mortgagee or 
creditor subsequent to the marriage, for she has what 
is called a legal hypotheque thereon. After such 
pretakings, the surplus is divided equally between 
husband and wife, or their representatives, and so 
are the debts which have been incurred by the 
community. But here again the law steps in to 
protect the wife : for though formerly she was liable 
to pay such half of the debts, whether it exceeded 
the benefit she had derived from the community or 
not, she is now only liable to the extent of such 
benefit, provided she has made a faithful inventory 
thereof. But her husband is liable for the whole of 
the common debts contracted by him, though he has a 
remedy against his wife for the payment of her share. 
Suppose, on the other hand, that the wife renounces 
the community. In that case she can first retake 
any immovable property that belongs to her, or the 
money paid for any such property that has been sold 
and not replaced, and all indemnities due to her from 
the community. That is to say, she withdraws her 
private property from marital control: her right of 
retaking after renunciation being equivalent to her 
right of pretaking after acceptance. Herself or her 
heirs can prosecute her reprises by action against the 
common fund, or failing that, on the personal goods 
of the husband. But her just rights once satisfied^ 
she loses all claim on the community, even 6n the 
movables contributed by herself, except to the extent 
of her linen and necessaries. She is however free from 
all debts of the community, except those incurred 
conjointly with her husband or by herself before mar- 
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riage, and for those she has a remedy against her 
husband or his heirs for the repayment of half. But 
whether she accepts or renounces, in any case the 
funeral expenses she may incur for her husband are 
at the charge of his heirs, while in the reverse case he 
cannot even charge the common fund. This was also 
the rule of Roman law, because, as it said, husbands 
were not bound to mourn for their wives I The rea- 
son for the French rule is that mourning is less 
expensive to husbands than to wives : for whilst a 
husband need only mourn for his wife for six months, 
she must mourn for him for thirteen and a half.^ 

2. Of conventional community ^ or that by special 
contract, there are many forms. For instance, it may 
* be stipulated that each shall separately pay respec- 
tively their antenuptial debts, instead of letting them 
fall on the community, or that, in the case of the 
wife's renunciation, she may retake her contributions. 
Or again, there may be a clause of " realisation," ex- 
cluding from the common fund those movables which 
are naturally included ; or a clause of '^ ameublisse- 
ment " by which the whole or part of the immov- 
ables acquired before or after marriage by succession 
or gift, are expressly brought in. In the one case, 
movables are realised, or invested with the character 
of realty, in the other immovables are converted into 
their opposite. Or the community may be simply 
limited to the acquisitions or profits of both, thereby 
excluding actual or future debts, present or future 
movable property, &c. This is a very common 
stipulation in dotal marriages, as an extra induce- 

^ Le deuil du mari est moins cher que celui de la femme . . . il dure 
moins longtemps, car 11 ne le porte que six mois tandis que le deuil de 
la femme dure treize mois et demi. See Rogron, note to article 1481. 
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ment to the wife to help her husband; for instance, 
in Normandy, where it is very nsual to make a stipu- 
lation of partnership in immovables or rents acquired 
during the marriage ; so that if both exercise different 
trades, and at any time convert their gains into land, 
the land so purchased belongs equally to each. 
Again, it has been shown that if on its dissolution 
the wife accepts the community, she has the privilege 
of pretaking certain things before the partition. 
This privilege is known as her priciput^ and by law 
is conditional on her acceptance. But it may be 
expressly stipulated that she shall retain her priciput 
even in the event of her renunciation. Or the equal 
partition of gains and losses at dissolution may be 
varied by contract : for instance, a smaller share than 
half may be granted to the survivor, or a fixed sum 
be assigned in lieu of all claims to the community, 
or an agreement be made that in certain cases the 
whole shall pass to the survivor. And lastly, the 
community, as it may be restricted to acquisitions, 
so it may be extended to all property, whether mov- 
able or immovable, whether potential or actual. 
Thus, in all these several ways, may the wife's interest 
be protected by her relations at the time of marriage, 
and if it is not so protected, the law does its best to 
protect her instead. 

Before proceeding to consider the dotal system, it 
must be mentioned that that system and the com- 
munity are not exhaustive ; for there are two other 
ways of contracting marriage which, not bringing 
the marriage under the dotal rule, exclude no less 
that of the community. Where the fortunes on each 
side are large, and' each can rest content with his or 
her private property, a declaration is often made. 
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either that the marriage is without community, or 
that each shall continue " s6par6 de biens." In the 
first case^ the husband still remains the administrator 
of his wife's property, movable or the contrary, and 
proprietor of the acquisitions made during the mar- 
riage. He has also the right to the movable pro- 
perty which she brings in dowry or acquires during 
the marriage. He is bound, however, to restore it, if 
the marriage is dissolved, or separation pronounced by 
law. But immovables given to the wife in dower are 
not inalienable by her, though she must have marital 
or legal consent to avail herself of the privilege. In 
the second case (known as separation contractuelley 
as opposed to siparation judiciare^ and irrevocable 
while the latter is not), the wife retains the admini- 
stration of aU her property, and the enjoyment of all 
her revenues. But even here, marital power hangs 
over her, for she may not alienate immovables with- 
out her lord's consent, or, failing that, without the 
authority of the law. 

We now arrive at the second great system which 
prevails in France, the rSgime dotal, as strenuously 
supported by some writers as it is attacked by others. 
M. Troplong complains of it, that it " prend pour son 
point de depart la defiance, la communaute prend le 
sien dans la confiance." The idea of this system is, 
that the husband is merely the usufructuary of the 
property assigned by his wife at the time of marriage 
for the marriage expenses, the wife retaining all the 
while full property therein, and the husband being 
unable to alienate the same. By this inalienability it 
has been sought to protect the wife's property against 
the fraud or negligence of her husband. All property 
that she assigns to herself, or that is given to her by 
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the maxriage contract, is considered as dotal, if nothing 
is said to the contrary. It may consist of all her 
property, present or future, or of any part of either. 
With it the husband is bound to satisfy the necessary 
expenses of their union, after which the surplus of 
the profits of the dowry goes to himself in full and 
irresponsible ownership. He also gets all the profits 
which his wife obtains by her personal labour, for 
the rule is, *^ la femme travaille pour le mari." But 
the dowiy must be re-delivered at the end of the 
marriage : if it consists in immovables, they may be 
reclaimed at once (for being inalienable they ought 
to be forthcoming) ; if in a sum of money, a year is 
allowed. It is for the husband, as administrator, to 
prosecute debtors, or to sue detainers of the dotal 
land; he it is who reaps the interests and profits, 
and receives reimbursement of capital sums, though 
it may be agreed in the contract that his wife shall 
receive on her own receipts a part of her revenues to 
satisfy her maintenance and personal needs. And 
she may resort as before to a separation of property, 
if her husband's administration is bad or the dowry 
in peril, and he is answerable to the extent of his 
negligence for all losses or deteriorations of the same. 
But the chief feature of the dotal system is the in- 
alienability by mortgage or otherwise of the dotal im- 
movables during the marriage, whether by husband 
and wife jointly or by either separately, unless per- 
mission to alienate them was given by the contract of 
marriage. After much doubt and dispute, the Court 
of Cassation has finally decided that the restriction 
does not apply to dotal movables, as indeed they 
are not mentioned in the Code. But even with re- 
spect to immovables, the rule admits of exception. 
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whenever family interests are to be furthered by a 
departure from it. For the dowry was made for the 
family, not the family for the dowry. For instance, 
the wife may, with marital or judicial authorisation, 
give away her dotal lands for the establishment of 
her children ; and they can even, with leave of the 
law, be sold by auction if it is to liberate either spouse 
from prison, or to furnish the family with mainten- 
ance, or to pay the debts of the wife or of those who 
assigned her the dowry, provided such debts can be 
proved antenuptial. But, whatever the object, the 
surplus, if any, of the sale remains dotal, and is em- 
ployable solely for the benefit of the wife. 

And the latter retains not only the property, but 
the sole management and enjoyment of whatever 
goods of hers are not assigned as dowry, but are left 
to constitute her paraphernalia. Thus, should the 
marriage be declared to be made under the dotal rule, 
and part of the wife's property be assigned to her in 
dowry, the rest remains exclusively her own ; and if 
none is so assigned, the whole so remains. But in 
the latter case she is still contributory to the marriage 
expenses to the extent of one-third of her revenues, 
if no contract is made to that effect. But the 
statement that she has the full administration and 
enjoyment of her paraphernalia must be taken with 
reservation. It is true she can make leases, give 
receipts, receive rents, &c., but she cannot alienate 
her property or sue in respect of it, without the 
authorisation of her husband, or on his refusal with- 
out the permission of justice. So that under no 
system of marriage, not even when > separated in 
goods, can the wife dispense with marital or legal 
authority to part with her property or to sue at law. 
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She may, however, forego her power over her para- 
phernalia, by making her husband her mandatory in 
respect of them, in which case he is bound by the 
duties of ordinary mandatories. But should he as- 
sume the administration and enjoyment without such 
mandate or in spite of his wife's resistance, he is 
liable at the dissolution of the marriage to an action 
for recovery of the profits. 

The right of guardianship over children forms one 
of the chief points of view from which to regard the 
incapacities of women in different countries. Some- 
times the father has the sole power over the children 
during his life, and the privilege of disposing of it by 
his will at his death. Sometimes the mother has a 
concurrent voice in matters relating to the children, 
and an indefeasible right to their guardianship at the 
father's death. In the former case the power may 
be spoken of as paternal, in the latter as parental. 
In France, the law inclines to parentalism, though 
the father is said to have sole paternal authority 
during the marriage, and the sole administration of 
his children's property. But the mother's consent as 
well as his own is required for their marriage (if 
they are minors), though in case of disagreement the 
father's is enough. And the father cannot defeat by 
his will the guardianship of the mother, in the event 
of her surviving him : for the law is, that the 
guardianship goes first to either survivor, and then, 
in default of his or her appointment, to their parents 
in turn. Mothers and grandmothers are indeed the 
only women that can be guardians. As widow, a 
mother has full control over her children's education ; 
she alone can oppose or consent to their marriage ; 
she has the usufruct of their property, and she can 
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appoint them a guardian by her will. Still it is open 
to the father, by his last will or by a declaration be- 
fore a justice of the peace, to limit the maternal power 
of the widow by nominating an adviser, without whose 
advice she can do nothing ; but, after all, this limita- 
tion is only contingent, and he cannot deprive her 
of the guardianship itself. Compare this for a 
moment with our own law, where mothers can in no 
case appoint guardians by will, and where they can 
only themselves, act as guardians, if their husbands 
have appointed no others and they continue unmarried. 
Lastly, there is one point of law in which the 
French Code, and others that have been modelled on 
it, stand in marked superiority to the laws of other 
countries that are still enamoured of traditional 
inequalities. This is in respect of successions and 
wills, in regard to both of which all diflference of 
privilege between the sexes was destroyed by the 
Revolution, and by its best fruit, the Code. Tor 
whilst in England a wife is still practically unable 
to make a will, it is expressly laid down in the Code 
that a woman can make a will without the authorisa- 
tion of her husband. And in the case of intestate 
successions, there is not only now no difference between 
elder and later born children, but no difference be- 
tween sons and daughters. For in respect to all 
property, whether realty or other, French law stands 
on the same footing as the English law concerning 
personality; that is to say, all the children succeed 
alike in equal shares. And whilst in England and 
Scotland, in respect to real or heritable property, the 
maternal line is subordinated to, or altogether put 
aside for, the paternal, in France it is not so. If in 
France, and it is the same in Austria or Italy, a sue- 
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cession falls in course of law to ascendants or collat- 
erals, in either case it is divided into two equal parts, 
one for the kindred of the paternal, and one for those 
of the maternal, line. 

There is, however, one great omission in the Code, and 
that is, of any provision for the wife from her husband's 
succession. In German, Swedish, Italian, or Scotch 
law, it is impossible for a husband to leave all his 
property away from his wife ; for she is entitled to a 
share of which she cannot be defeated, and which is 
therefore generally called her legitimate share. And 
if the husband dies intestate, her interests are equally 
protected. But in Trance nothing is said about a 
wife's succession to her husband ; she is only admit- 
ted to a share if no legal relation exists ; so that it 
may, under certain circumstances, happen that a 
cousin of the twelfth degree gets a fortune, whilst 
the widow of the deceased is left without a sou. 



CHAPTER IV. 

AUSTRIA. 

THE laws of Austria, relative to the position of 
women, are contained in the Code, which from 
the 1st of January 1812 repealed and superseded the 
previous common law and local customs, in the reign 
of Francis I. On the whole we find their position 
improved, for not only did the Code profit from the 
ideas of the French Revolution, but Austria had 
always been more under the influence of Roman law 
than the more northern countries, and the civil law, 
unlike the German, always looked on marriage as 
destructive, rather than creative, of female disabili- 
ties. Indeed, the further we go south, the more 
prevalent do we find the rules of the civil law, and if in 
Germany and France we have generally found mar- 
riages subject to the system of community, in Austria, 
Italy, and Spain, community is the exception and 
dotation the rule. For one custom is a native of the 
North and the other of the South, so that neither 
flourishes well in the soil of the other, but remains 
stunted and incomplete, as it were an exotic. 

Let us then briefly treat in turn of successions and 
guardianship and marriage, for in these three lie the 
chief points of interest that serve for a comparison 
of the rights of the sexes. 

1. The Austrian law of intestate succession follows 
the same equitable principles that prevail in France. 
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It is true we find in the Code a relic of those feudal 
ideas and tenancies which form so large a part of 
our own real property law. For a testator may bind 
his heir to surrender an inheritance on the occurrence 
of his death, or some other contingency, to a second 
heir nominated in the will ; and the law is, that the 
female posterity of the testator is incapable of enjoy- 
ing these entails, though it may be willed that they be 
admitted to the inheritance in the event of the extinc- 
tion of all the male progeny. But if no will is made, 
all the children without distinction of sex are pro- 
vided for equally by the legal succession ; and if the 
intestate has left no descendants, his father and 
mother inherit equally and at once ; and if they are 
also dead without descendants, the estate then passes 
to their parents and descendants equally, without any 
invidious distinction between the paternal and 
maternal lines. It is also provided that husband 
and wife shall have equal mutual claim on each 
other's succession : a provision, it will be remembered, 
which is wanting in the Code of Trance. 

2. The husband as father has more power in Aus- 
tria than in Trance, for in the latter country the 
mother is recognised as capable of paternal power as 
well as the father, either with him, as in the case of 
consenting to the marriage of their children, or after 
him, as guardian at law. But in Austria nothing is 
said of the wife's power over the children. It is 
only the father whose consent is requisite to the 
marriage of their minor children, or of those chil- 
dren who, though of age, are incapable of contracting a 
valid obligation. And if he is dead, the duty of such 
consent devolves not on the mother but on a tribunal. 
Moreover, a woman cannot appoint or be apppointed 
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a guardian, any more than a priest or a monk or a 
foreigner; though if the father nominates no guar- 
dian or nominates one incapable to act, in such case 
the guardianship devolves on the mother, if she has 
no father-in-law, and after her it passes to her 
mother-in-law. So that, as in France, mothers and 
grandmothers are the only women entitled to act as 
guardians to children. During the marriage, there- 
fore, the father has the sole direction of the education, 
and the sole administration of the property of his 
children. But if the father and mother are judicially 
separated without any agreement as to the children's 
education, the tribunal has to provide that the 
mother retain the custody of the sons till they are 
four, and of the daughters till they are seven, unless 
circumstances require any other arrangement. The 
charge of their education falls on the father, and the 
mother is only bound to provide for them if he is 
in a condition which prevents his doing so. 

3. A marriage contract is defined as a resolution 
to live in inseparable union, to beget and educate 
children, and mutually to assist one another. Each 
equally owes to the other fidelity and good treat- 
ment ; but the special duties of the husband, as 
head of the family and director of its affairs, are to 
maintain his wife suitably to his means, and to act 
in all cases as her representative. Her duty towards 
him is to follow his residence, and to assist him to 
the best of her power in managing the household 
and in earning maintenance ; and not only must 
she follow all the measures he makes, but she must 
try to induce others to follow them too. But her 
personality is not destroyed by marriage, as it is in 
so many countries. Not a word is to be found in 
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the Code about the necessity of marital consent in 
affairs concerning her own property. It is true no 
women, and therefore no wives, are allowed to be 
witnesses to wills, an incapacity which places them 
in the same category with persons wanting in any 
of the senses or deficient in reason, with minors or 
infidels, and with monks and nuns. But they can 
make wills, and in general dispose of their property 
as they like, and sue or be sued in respect of it, 
without marital authorisation or control ; and just as 
they have the free disposition of their property, so 
they can contract with others as they please. A hus- 
band is unable to alienate any of his wife's property 
in her name, or to lend or mortgage it, or to receive 
any money, institute any lawsuits, or make any 
arrangements in respect of it, unless he has her 
special mandate. And not only are her powers 
over her own property thus greater, but the provisions 
for her holding such property are more liberal than 
we have yet found them; for if no stipulation is 
made at the marriage, each spouse retains his or 
her separate property, and neither has a claim to 
anything gained or in any way received by the other 
during the marriage.* But where marriage con- 
tracts are made they are subject to certain rules of 
law, for which we must turn to chapter xxviii., which 
treats of the marriage articles, and therein (among 



* Art. 1237. Haben Eheleute iiber die Verwendung ihres Venno- 
gens keine besondere Uebereinkunft getrofifen, so behalt jeder 
Ehegatte sein voriges Eigenthumsrecht, und auf das was ein jeder 
Theil wahrend der Ehe erwirbt, und auf was immer fur eine Art 
iiberkommt, hat der andere keinen Anspruch. Im Zweifel wird 
vermuthet, dass der Erwerb von dem Manne hernihre. 
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other things) of the dowry and jointure, of com- 
munity of goods, and the widow's settlement. 

The dowry has the same meaning as in Trench or 
Italian law, and is the prevalent system in Aus- 
tria. Everything alienable or useful can be dowry, 
and the husband has the usufruct and profits during 
the marriage, if it consist in immovables, but the 
full property, if it consist in ready money, consum- 
able objects, or debts. That is to say, the wife 
remains proprietor of her dotal immovables and of 
the rights connected with them, as also of any 
movable property capable of being used without 
being consumed; for of all these her husband is 
only the usufructuary, unless he has bought them 
for a fixed sum of money. She can leave her dowry 
by will to whom she pleases, subject of course to 
the legitimate share of her children and parents, 
and after her husband's death it reverts to herself, 
or if she is dead to her heirs at law. In Austria 
there is no law against the alienation of dotal 
immovables, as there is in France; no judicial 
authority, only mutual consent, is required. If the 
dowry is insufficient for the marriage, a woman can 
legally demand a supplement from her parents or 
grandparents— but an illegitimate child can only 
demand it from her mother — on whom are thrown 
all the burden of her education and maintenance. 

Jointure is the correlative of the dowry, being to the 
wife what the latter is to the husband. It is defined 
as that which the bridegroom or any other person 
assigns in favour of the bride to increase the dowry. 
From it the wife has no profit during the marriage, 
but should she be the survivor she becomes the 
complete owner. But there is no obligation on the 
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bridegroom or his parents to provide a jointure ; all 
the parents are called upon to do is to provide their 
son with a suitable outfit. 

Community can only be established in Austria by 
special contract ; it is not created, as in France, by 
default of contract. If it is expressed to include the 
whole property of both, that refers only to their 
actual property at the time of marriage ; and if future 
property is also mentioned, only the earnings of 
labour, and not donations or successions, are supposed 
to be meant. But in France it is precisely the 
latter acquisitions which in default of agreement 
form the principal part of the active in community ; 
so that the rule of one country is the exception of 
the other. Indeed community in Austria is only 
regarded as a question of survivorship ; either sur- 
vivor having a right to one-half of the common 
goods which remain at the death of his or her 
partner. Either party can dispose freely and with- 
out the consent of the other of property they 
acquire during the marriage, if no agreement is made 
to the contrary; for, as we have seen, neither has 
any claim to what the other acquires or receives 
during the marriage. But the law presumes that 
the wife has made her husband her mandatory to 
administer her property, imless she has opposed his 
acts ; if she has not so opposed, he is free from 
all liability, and if she has, he is only liable for the 
capital or stock, and not for the profits. 

The widow's settlement is an allotment provided 
in the marriage articles for the wife in the event of 
her widowhood. But whether such a settlement is 
made or not, she has a right to maintenance from 
her husband's property for six weeks after his death. 
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The bankruptcy of either spouse dissolves the 
community, but if the husband is bankrupt, his 
wife has no claim against his creditors for the resti- 
tution of the dowry or jointure; though she has a 
claim to her widow's settlement from the time of 
the bankruptcy, and if none has been stipulated, to 
the fruits and revenues of her dowry, unless she 
herself contributed to the bankruptcy. On the other 
hand, by her bankruptcy the marriage articles are 
unaffected, so that, for instance, her creditors cannot 
compel her husband to part with the dowry, but can 
only prosecute the gifts she has received from him 
and her own paraphernalian property. 



CHAPTER V. 

ITALY. 

THE Civil Code of Italy, which came into force on 
the 1st of January 1866, and superseded all 
the previous legal systems, was modelled closely on 
the plan of the Code Napoleon. It contains the same 
divisions and subdivisions, and in general the same 
principles of law. This is true also of its marriage 
law, if we take into account the difference of national 
habits, and the benefit of half a century's more 
experience. Thus all that relates to the formalities 
of marriage, as the publication, the proof of celebra- 
tion, the causes of nullity, &c., are the same, or very 
nearly so, in both the Codes. In both Italy and 
France marriage is only dissoluble by death, though 
personal separation can be demanded in either country. 
But in Italy a plea for separation is justified by cer- 
tain cases, for which French law has provided no 
remedy. One of these is that of voluntary desertion ; 
a second is the event of a husband not adopting a 
fijxed residence or one not suited to his condition, 
without any reason of trade or business ; for in such 
a case, the wife, who, as in France, is bound to fol- 
low his abode, can sue for a separation. Thirdly, 
she has a similar remedy against him for simple 
adultery, whilst in France, however injurious his 
conduct may be, such remedy only avails when he 
keeps his concubine in his own house. Thus the 
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Italian law carries out more justly than the French 
the mutual duty of cohabition, fidelity, and assist- 
ance, which is enjoined in both Codes. But the most 
remarkable innovation is the permission to separate 
by mutual consent without the authority of any 
tribunal. Moreover, nothing is said about the wife's 
duty of obedience, and hence it follows that marital 
power is a much less prominent feature in the later 
Code. It was, indeed, proposed in the Miglietti 
Project of 1862, that marital authorisation should be 
dispensed with altogether ; but this was declared to 
be a direct attack against the family, and when it 
was found that in Lombardy, where (owing to previous 
Austrian rule) such a custom prevailed, the results 
were unsatisfactory, marital authorisation found its 
way into the Code. Without it a married wo^ian is 
unable to do the following acts : to dispose by gift, 
sale, or mortgage of inmiovable property ; to make 
loans, or give or recover principal sums ; to act as 
surety, or to transact business, or sue at law relatively 
to any of such acts, or to accept a mandate^ or execute 
a will. Still for any other acts she remains a free 
agent, so that she can, for instance, independently 
of her husband, make or revoke a will, acquire by 
gift or purchase movable or immovable property, 
dispose similarly of movable property, accept or 
renounce donations, successions, or wills, grant leases 
for nine years, renew mortgages, or do any other 
acts of administration ; and whilst in France a wife 
can only act with special marital authority, in Italy 
a husband may give her by a public act not only 
a special but a general authorisation for all acts 
dependent on himself, subject only to his power of 
revocation. Again, in France, if for any reason the 
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husband is unable to give his permission, his wife is 
transferred from his protection to that of the law, 
but in Italy in such cases she is left to herself. Thus, 
should it happen that her husband is a minor, or 
that he is absent, or interdicted, or that he has been 
in prison for more than a year, or if the two parties 
have been legally separated^ for a fault of the hus- 
band, or the wife carries on a trade, — under all these 
circumstances she becomes the head of the family, 
and is as free to act without supervision of the law 
as her husband is at all ordinary times. It is only 
to protect her from him that the law steps in, and 
where he refuses to consent, or where their interests 
are opposed, or where the separation arose from her 
fault, or from that of both, or from mutual consent, 
the authorisation of a tribunal must validate her 
acts. In France, on the other hand, the case 'Of a 
conflict of interests is left unprovided for, so that if 
a woman contracts with her husband, or binds her- 
self for him, she is left without remedy in the event 
of her loss. It is certainly gratifying to see how far 
the Italian has advanced on the Trench Code in the 
matter of the status of married women, and how 
much it has extended their liberty of action. But 
as it is just that an increase of Uberty should bring an 
increase of liability, so we find wives responsible now 
not only for obligations incurred for their own bene- 
fit without marital consent, but for loans or expenses 
incurred with such consent, and for all obligations 
arising from the acts of third parties in their behalf, 
or from their own delicts or quasi-delicts. 

As to the property of married persons in Italy, we 
are met at the outset by two great divergences from 
the French Code. For if in France the absence of a 
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marriage contract establishes community of goods, 
in Italy there is no such thing as a legal regime j and 
both marriage by community and marriage by dota- 
tion must be specially contracted, so that in the event 
of the silence of the parties all the wife's property is 
paraphernalian, that is, free from her husband. The 
same difference will have been observed between 
the Austrian and French Codes. The second great 
point of contrast between the Italian and French 
Code, is the far greater importance attached to the 
dotal system in the former ; for while in the latter it 
barely escaped total omission, the same may almost be 
said of community in the Codice Civile. For in Italy 
it is only allowed of the actual earnings made during 
the marriage, and no community of the active or pas- 
sive fortunes of either party at the time of marriage, 
or of any successions or donations acquired during it, 
can be included by any stipulation. Nor is there 
any reason to be surprised at this difference, when we 
recollect that Italy is the native land of the dowry ; 
and it is for this reason that it demands a rather 
fuller examination than has been required hitherto. 

The dowry, then, is composed of all property brought 
by the wife, or by others under that title, to the husband 
for the charges of the marriage. It can include 
either the whole or a part of the wife's fortune, whether 
actual or prospective, or even a certain object; but 
if the terms which create it are general, all future 
property is held to be excluded, and to form part of 
her paraphernalia. For the latter (unlike the pro- 
perty of the same name in English law) are really 
and permanently the wife's own ; for she has there- 
of not only the property, but the management and 
enjoyment, her husband having no rights of adminis- 

E 
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tration, as he has over the dowry, without her 
mandate, and even with her mandate, heing bound 
to account to her for the profits. Moreover, anything 
can be paraphernalian, movable or immovable pro- 
perty, corporeal or incorporeal, purchases, exchanges, 
donations or successions. It is, in fact, one of the 
marked liberalities of Italian law, that it seizes every 
opportunity of regarding the wife's fortune as para- 
phernalia. We have already seen that in default of 
any contract, a marriage is held to be by parapher- 
nalia, and not by community or dowry; and so, 
whenever the terms creative of dowry admit of any 
doubt, such doubt is destructive of the dowry. " Nel 
dubio," says Mazzoni (bk. iii. pt. ii. s. 234), *' sulla 
costituzione virtuale o implicita della dote, dove 
escludersi, essendo piii favorevole la liberta dei beni, 
come parafernali et piii utile alia donna aver beni 
parafernali anzi che do tali." The coincidence is 
certainly remarkable, as indicative of the tendency of 
modern reform, between this principle of the Italian 
Code and the 78th section of the New York Code, 
published the same year, whereby husband and wife 
are declared to have no interest in one another's 
property beyond their duty of mutual maintenance 
and assistance. Moreover, in Italy, paraphernalia are 
' open to alienation by the wife : that is, her creditors 
can proceed against them even during the marriage, 
for debts incurred either before or after its celebra- 
tion ; but in France a wife cannot alienate her own 
property without the leave of her husband or the law. 
To return to the dowry and the husband's rights 
over it : He is sole administrator during the marriage, 
and can alone act against debtors or detainers, recover 
principal sums, and reap the profits and interests. 
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But it may be stipulated that his wife shall receive 
annually on her sole receipt a part of the said dotal 
revenues for her private expenses and personal needs. 
She is really the proprietor of the dowry, so that 
her husband, though entitled to the natural and civil 
fruits, is only regarded as usufructuary of the same. 
He is bound to employ the care of a diligent father 
of a family in its conservation, and is answerable 
for any loss or deterioration, or for any debts once 
due thereon and since extinguished by prescription, 
or for any insufficient employment of the capital, 
if such losses arise from his negligence; He has to 
bear himself the expenses of cultivation and of the 
maintenance of the dotal funds, and is bound to 
make an inventory of the movable, and a description 
of the state of the immovable, property. And sup- 
posing the marriage dissolved,. he maybe called upon 
to restore dotal immovables at once, dotal movables 
after the lapse of a year. His liability is always 
commensurate with his negligence. If the dowry 
was of a perishable nature, he is only expected to 
restore what is left ;; if it consisted of capital sums 
or rents, which have been lost or lessened in- value 
without his fault, he can exempt himself from, all 
further claims by restoring the documents and titles 
of the same. And if the marriage is dissolved by 
the wife's death, the interest and profits of her dowry 
run in favour of her heirs, nor has her husband any 
claim on her succession ; while if the dissolution is 
brought about by his own death, his widow can elect 
during her year of mourning between his succession 
and the fruits of the dowry t in any case her husband's 
succession is chargeable to her for a year for residence 
and mourning. She has, moreover, as in France, a 
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legal hypoth^que on her husband's property for her 
dowry and dotal gains, which extends, unless specially 
limited, to all property held by him when the dowry 
was assigned. That is, she has a claim on his 
property prior to that of any creditor or mortgagee. # 
But her interest is guarded by still further provisions ; 
for not only can she apply at law for the separation 
of her dowry from her husband's property, if she has 
obtained a sentence of personal separation against 
him, but also if her dowry is exposed to any danger, 
or the disorder of her partner's affairs gives reason 
to fear for the satisfaction of her interest. The 
expenses, moreover, of such a suit are at the charge 
of her husband; but should it be successful, she 
must still contribute her share to the household 
expenses and the education of the children. But 
by separation she recovers the free management 
(subject to her special incapacities) of her dowry, 
though it still remains inalienable, and all sums re- 
ceived by her in payment of the same remain dotal, 
and consequently indisposable without legal authority. 
The alienability of the dowry forms an interesting 
subject of legal comparison. In France it is in- 
alienable in default of a stipulation to the contrary 
in the marriage contract, or unless certain circum- 
stances require a departure from the rule. The same 
necessity of an antenuptial agreement was the rule 
of the Code of the Two Sicilies, whilst on the • other 
hand the Codes of Parma and Sardinia recognised 
no validity in such a stipulation. In the Austrian 
Code there is no impediment whatever to the aliena- 
tion of the dowry. The new Italian Code insists on 
a provision in the marriage contract for the alienation 
of the dowry ; without such, no alienation or mortgage, 
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though with the mutual consent of husband and wife, 
is held to be valid. But, unlike the French Code, it 
does not specify the particular circumstances which 
justify departing from the principle of inalienability; 
it leaves it to the tribunals to decide whether such 
alienation is absolutely necessary or evidently useful. 
This is an advance; for some matters are clearly 
better left to the discretion of a judge than marked 
out beforehand by the cold sagacity of the law. And 
in another point, with regard to the alienation of the 
dowry, the Code before ns manifests its more liberal 
tone ; for the character of inalienability is destroyed 
at the dissolution of the marriage, so that not only 
can a wife bind herself, as we have seen, on her 
paraphernalian property, but also on the dowry, and 
the latter thus remains an element of credit and a 
subject of commerce. The creditors of the wife need 
only wait till the marriage is over ; in France the 
dowry is always beyond their reach. It will be 
remembered that a wife's power to contract is greater 
in Italy than in any country we have yet visited, 
save Austria, and that, except in a few cases, she 
can validly make creditors or contracts on her own 
account, independently of judicial or marital control. 
Community in marriage occupies, as has been 
said, a very small part in the Italian Code. The 
universal community, that is, of all property of 
whatever kind whether present or future, which is the 
characteristic of the law of Holland and Germany, and 
is allowed by the French law, is forbidden altogether 
in the Italian. There can only be a community '^ degli 
utili^'* which answers to the communauti d! acquets of 
the French Code. In default of special conventions 
about it, the rules of ordinary partnership apply; 
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but in any case it is impossible to include the present 
active or passive fortunes of the parties, or the 
successions or donations that fall to them during 
the marriage, in the common fund. But the profits 
of present or future property are included. They, 
and a,ll acquisitions made conjointly or separately, 
become tit dissolution equally divisible, though a 
special stipulation may be made that each shall par- 
ticipate unequally, or that the survivor shall pretake 
a portion before the division. The husband alone 
can administer the common fund, or bring or defend 
actions concerning it, but he can only dispose of it 
by sale or mortgage. And once established, it cannot 
be dissolved but by the death of either party, or by 
judicial separation of body or property. The latter 
is only allowed in case of the bad administration of 
the husband, or where the wife's interest is imperilled 
by the disorder of his affairs. But after dissolution 
by any means, the wife or her heirs have the option of 
accepting or renouncing the community, as in France ; 
but whether she accepts or renounces, she or her heirs 
may pretake the movables which can be proved to 
have belonged to her before, or to have devolved upon 
her by succession or gift after, her marriage. The 
husband and his heirs have a similar right to pretake. 
Indeed, in all that concerns the administration of the 
community, its dissolution and division, and the wife's 
right of renunciation, the close similarity between the 
French and Italian Codes cannot fail to be observed. 
A similar relationship is also to be traced between 
them with respect to their rules of intestate succession; 
the Italian Code following closely those principles of 
natural justice which were the offspring of the French 
Revolution and the glory of its Code. Legitimate 
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children or their descendants succeed in case of 
intestacy to their parents without any privilege of 
birth or sex, nor is there any distinction between 
the maternal and paternal lines, should the succession 
accrue to ascendants. Moreover, the rights of each 
survivor to the succession of the other are equal, for 
if there are no heritable relations within six degrees 
the survivor gets the whole. And a testator can 
only dispose of one-half of his property away from 
his children, and if there are no children, but ascen- 
dants, he can only dispose of two-thirds away from 
such ascendants ; and if such should be the father 
and mother of the deceased, they divide the one* 
third equally between them, and similarly with their 
respective lines of kindred. 

The Italian Code is a great encouragement for 
those that believe in the possibility of ameliorating 
human affairs; for before it was made, women 
occupied generally in the peninsula as low a legal 
status as in many countries they do still. In the 
Roman States and in Tuscany they were subject to 
the same disabilities as minors or interdicts ; they 
could not contract without judicial authority, and 
they were excluded even from collateral successions 
to the third degree. By the Sardinian Code females, 
had no place at all in intestate successions, and by 
the Code of Modena their share was only half that 
of their male relations. Wives were also unable to 
go surety for their husbands in the same Codes, or 
to make gifts. But all these disabilities and in- 
feriorities have now been removed, and women 
occupy in Italy a position to-day which may possibly 
still serve as an example to ourselves when the 
world shall have entered upon another century. 



CHAPTER VI. 

SPAIN.^ 

THE latest compilation of Spanish law is the 
Novissima Recopilacion of Charles IV., published 
in 1805. It is not so much a substitution for the 
New Recopilacion of Philip II. in 1567, as a super- 
structure raised on it ; and the same may be said 
of that Code in its turn, with relation to the previous 
municipal fueros and the Code of the Seven Parts. 
Hence Spanish law is like an edifice that has taken 
centuries to build, conspicuous for the diversity of its 
elements and the variety of its styles. The Fuero 
Juzgo of the Visigoths was a creation of the canon 
law ; the municipal fueros which came next, re- 
verted to German principles; but in the thirteenth 
century the Code of the -Seven Parts restored the 
canon and Roman laws ; and the Cortes of Toro in 
the reign of Ferdinand and Isabella in 1505, in the 
really first attempt at legislative unity, left the laws 
of the cities juxtaposed with Roman law. It is 
interesting briefly to refer to these laws, since in 
several respects they early attained, in reference to the 
subject before us, to a liberality of view which some 
other countries have fallen short of to this day. The 
Fuero Juzgo bore a southern and ecclesiastical 
character which was totally contrary to that of Ger- 
man law. In the first place, the proprietary 

^ .The historical part of this chapter comes from M. Gide's Etude. 
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interests of husband and wife were distinct, and con- 
sequently gifts from one to the other were invalid. 
y The dotal property of the wife was inalienable, and in 
accordance with the Senatus Consultum Velleianum 
she was not allowed to be surety for her husband. 
Divorce was strictly forbidden. But though less 
liberal than the German law, the Gothic was in 
some respects superior. There was nothing corre- 
sponding to the German mundium : a woman was not 
only not under guardianship, but was capable of being 
a guardian herself, the reason being that in the south 
a guardian was regarded not as a champion but 
simply as an administrator of the property' of another. 
It is true a woman's life was only valued at half the 
price of a man's, yet the sentiment of equality was 
stronger than in most places, for the sexes took 
equal shares in successions, and a woman shared 
with her husband the privileges of paternal 
power. 

Very different from these were the principles of the 
municipal fueros. The system of community and 
perpetual guardianship took the place of the dotal 
system and personal liberty. If divorce had formerly 
been forbidden, it was now facilitated and favoured 
by the law. Wives were no longer allowed to make 
contracts, or to sue at law. But the community 
belonged equally to both husband and wife, and the 
former, though possessed of the administration and 
enjoyment, was powerless to sell or bequeath it 
away from his family. Still it was the restricted 
form of community, for except in Portugal and 
Biscay it only included the gains and profits made 
during the marriage. 

But the Code of the" Seven Parts of Alfonso the 
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Wise makes no mention of the community but only 
of dotation, though the former remained the most 
usual, as was the case with many other secular 
customs which survived the restoration of the canon 
law. 

The Cortes of Toro tried to unify the law by 
legally sanctioning different principles. Thus com- 
munity and dotation were admitted side by side. 
The wife was allowed to contract with her husband, 
though the prohibition to go surety for him was 
revived, and judicial authorisation was allowed under 
certain circumstances when the marital was refused. 

So much by way of preface to modern Spanish 
law, for which the chief authority is Azo and Man- 
uel's Institutes of the Civil Law of Spain, arranged 
on the model of Blackstone, and ordered by the 
Novissima Recopilacion to be read and lectured on 
in the universities of the <;ountry. The first book 
treats of the law of persons, and the position of 
women is deducible from the following canon 
(bk. i. tit. 1, 2): "Mankind are born either males 
or females, and though in oases of doubt their rights 
are equal, yet as our laws conform to what generally 
happens, wisdom being possessed in a greater degree 
by men, and women being by nature more frail, it 
hence follows that the condition of the former is 
better than that of the latter in many things." 
Hence it follows that women are inadmissible to 
public employment and offices, though on the other 
hand they alone can plead ignorance of the law as a 
valid ex<5U8e for punishable acts. Women, as a rule, 
are excluded from guardianship altogether, except as 
mothers or grandmothers, the law thinking that in 
their case the vice or defect of their sex will be 
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counterbalanced by their love and affection for their 
children. The incapacity of guardianship is indeed 
not confined to women, for classed with them are 
all deaf and dumb persons, all prodigals, bishops, or 
monks, and all persons wanting in reason or memory. 
No one can be a guardian without judicial consent, 
except one appointed by the father; in default of 
his appointment, the guardianship devolves first 
on the mother and then on the grandmother; 
and if the father is dead, the mother herself may 
appoint a guardian by her will, on condition that 
she makes her children her heirs. She may indeed 
do so without complying with the condition, but 
then the judge, who in any case must confirm her 
appointment, is able to reject it. 

In some countries we have noticed the substitution 
of parental for paternal power over the children. 
For instance, in France mother and father share that 
control over their children which the law of force 
once assigned to the father alone. But in Spain 
'' patria potestad " belongs exclusively to the father, 
whose consent alone is required for his children's 
marriage, and it is not possessed by the mother or 
her relations at all. It can only belong to a woman 
over an adoptive child, but no woman can adopt, 
unless she has lost a son in the service of the king 
or of some corporation, and then such adoption must 
receive the royal sanction. 

In some respects Spanish law is of a more liberal 
character. For instance, women are not unable to 
contract, and though marital authority is necessary 
to affect a husband by any contract, such authority 
may be given generally, and need not be special, 
as it must be in France. Again, though they are 
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as incapable as thieves or murderers to be witnesses 
to wills, nothing prevents them making wills them- 
selves. They have the same rights as males to 
intestate successions; sisters taking equally with 
brothers, and the maternal with the paternal line ; 
a provision of more importance now, since the pro- 
hibition of the creation of any fresh entails on the 
land. 

As to marriage property, dotation and community 
coexist in Spain, nor is there much that is new to 
be said respecting them. The dowry is defined as 
the property given by the wife to the husband on 
account of marriage. It may consist of real or 
personal property, or of a debt in favour of the wife, 
and, in fact, of anything that is likely to be of use 
to the husband. But the amount that can be given 
in dowry is strictly limited by law. A daughter 
has a legal claim against her father or grandfather 
for dower, but not against her mother, if her father 
can provide it, unless indeed the mother be a heretic, 
a Jewess, or a Moor, and the daughter a Christian. 
If given by the wife from her own property or by 
her mother, or any relation or stranger, in her 
behalf, it is called " adventitia," if given by the 
father or any of his line, "profectitia." The im- 
portance of the distinction consists in this, that if 
the wife dies first, leaving no children, so much of 
the dowry as is " adventitia" passes to her heirs, 
whilst the " profectitia " reverts to her father; and 
in the natural course of things the dowry would be 
of the latter kind. The husband, as usual^ is the 
owner of the dowry till the dissolution of the 
marriage, when so much as is immovable must be 
restored at once, and so much as is movable after 
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the lapse of a year. He has also the full right to 
all the profits of it acquired during the marriage, 
but in view of its eventual restitution he is not 
allowed to alienate or misspend it ; and if he should 
do so, and his wife fear to be involved in his min, 
she may require a security from him and an allow- 
ance also for her separate maintenance. In French 
and Italian law no security can be taken from the 
husband for the dowry, unless it is taken at the 
time of marriage and assignment of the dowry ; in 
the event of its being mismanaged or imperilled, 
resort is had to a separation of property, and this is 
a notable difference from the law of Spain, 

In addition to dowry the wife has paraphernalia, 
or movable property retained by her for her separate 
use, and if she likes under her own control. If she 
would transfer it to her husband, she can only do so 
by writing, and even then she has a hypothfeque on his 
property for any losses which may occur. She has 
also a remedy against any purchaser to whom he 
may sell it without her consent. Marriage, moreover, 
entails on the husband the obligation of recovering 
debts due to the wife, and if the debtor is insolvent, 
she may bring an action against her husband for 
failure to recover her debts. That is to say, her 
debts are ^till her own property ; they are not, as in 
England, the personal property of her husband, if he 
can only succeed in recovering them. 

Answering to the dowry is the jointure, or arras, 
t.^., a gift from the husband to his wife on account 
of marriage and in consideration of the dowry (bienes 
antefernales). And as the dowry is limited by law, 
so is the jointure ; only the maximum is much lower, 
for if the husband assign as jointure more than one- 
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tenth of his fortune, it is open to his relations to sue 
for the surplus. Still the arras can under no cir- 
cumstances revert to the husband or his heirs, and 
the wife, if she leaves no children or ascending heirs, 
may dispose of the whole as she pleases, and if she 
omits to do so, it goes to her heirs. It is out of the 
reach of her husband's alienation, for he cannot even 
alienate it with her consent, and if it has been spent 
during the marriage, it can be deducted at its disso- 
lution from the general fund. She can only lose it 
if she desert her husband, or be guilty of adultery. 
On the other hand, it does not appear that the 
husband would forfeit the dowry for similar offences. 
Community in Spain is of the same restricted 
nature as in the other countries of the south of 
Europe. It only applies, as in former times, to 
gains acquired during the marriage by labour or 
purchase. Such gains are known as Uenes ganancialeSy 
whilst acquisitions by gift, or succession, or will, 
remain the private property of either party, and are 
known as bienes proprios. Yet all gains are pre- 
sumed to be common till the contrary be proved. 
The community, so far as it goes, belongs equally to 
both, though the husband as administrator is free to 
alienate or mortgage it. On division it goes in 
equal shares and absolute property to both, and there 
is the same community of interest in the injuries 
and losses as there is in the gains, unless such 
losses are distinctly attributable to the fault of 
either party. But the wife can exempt herself from 
liability to half the debts, if she chooses to renounce 
her interest in the gains. Antenuptial debts, or 
those incurred after dissolution, do not affect the 
common fund or the shares of either. Moreover, 
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the crime of either party does not entail the for- 
feiture of his or her share by the other, though if, 
after dissolution, a widow lives criminally or luxuri- 
ously, she forfeits her share, whilst a widower, it 
would appear, living similarly, does not. 



CHAPTER VII. 

ENGLAND. 

TN our own country the incapacities of women 
-*■ chiefly relate to their married state. Their in- 
feriority indeed to men pervades the whole fabric of 
our law, built up as it is of the dust of past ages 
and the dicta of feudal lawyers ; but nowhere is it 
so apparent as in the relationship of marriage. So 
long as a woman is unmarried or a widow, she can 
hold property or bequeath it, she can make contracts 
or sue at law. And in most other countries a 
similar freedom is now allowed her after marriage, 
but with us the Queen is the only person whose 
legal capacities remain unaffected by matrimony. 
For the Queen remains ^feme sole when in fact she 
is a ferm covert^ and consequently escapes those 
general disabilities which affect other wives.* It 
should be the aim of our law to assimilate as far as 
possible the status of all wives to that of a married 
queen ; for at present the following analysis of their 
legal position shows them to be worse off than any 
wives that are to be met with on the Continent, so 
far at least as we have travelled over it. 

Husband and wife, it is said, form a single person 
in law, which single person, however, is the husband. 
So their fortunes form a single property, of which the 
single owner is the husband. For if the wife pos- 
sesses any real property (in default of any power of 
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appointment and irrespective of equity), she is unable 
to dispose of it by any deed or will ; for the freehold 
belongs to her husband during the marriage, and he 
is entitled absolutely to the rents and profits, except 
since 1870 to such rents and profits as arise from 
freehold or copyhold estate accrued to her as heiress 
or co-heiress of an intestate : nor can she convey it 
without marital concurrence, and certain precautions 
against marital persuasion. She, however, or her 
heirs, are entitled to the property at his decease, 
unaffected by his debts; for he cannot alienate it 
beyond his lifetime, though should he survive, he 
has an estate for his life, provided a child has been 
born of the marriage and is capable of inheriting as 
heir to his wife. This life-interest of his is called his 
curtesy y and it has always extended not only to the 
whole of his wife's real property, but to her equitable 
estates in land as well, e.g.^ to lands vested in 
trustees for herself or her heirs. Formerly she had 
a somewhat similar interest in her husband's realty, 
called her dower. That is, she was entitled on his 
death to one-third part of any estates of inheritance 
he had held in his life, and her claim, moreover, was 
paramount to his debts and indefeasible by his will ; 
so that, though it did not extend to the whole of his 
realty or to any part of his equitable estates, it was, 
so far as it went, a most beneficent provision for her 
support in widowhood. Naturally husbands found 
this right of their wives to dower exceedingly incon- 
venient, and they soon found means by which to 
defeat it. But those means were all more or less 
long and intricate, and so in 1834 they passed an Act 
to amend the law relating to dower. This Act placed 
the dower completely at their mercy, so that they 

F 
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can now dispose absolutely in their life or by their 
will of all their lands, without any regard to their 
widow's dower. For any declaration by deed or will 
now suffices to defeat it, and all interests or 
charges created by the husband's disposition or will, 
and all debts or contracts to which his lands may be 
liable, are eflfectual against his widow. As some 
compensation for this iniquity, the claim for dower, 
where not defeated, was extended to the husband's 
equitable, in addition to his legal, estate. In fact, 
no better illustration can be had than this Act of that 
tendency, which is after all the real ground for 
Female Suffi-age, viz., the tendency of all legislators 
to ride roughshod over any section of the community 
that has no part nor lot in legislation. 

But though at law a wife's rights over her realty 
are bo limited, in equity she can have all the rights 
over it which she would have if unmarried, either by 
its being vested in trustees, or being given to her 
for her separate use. In either case she obtains a 
capacity of disposing of it by deed or will, quite in- 
dependently of marital control. The same is for- 
tunately also the case with respect to any personal 
property she may have in equity; for except in 
equity (which is after all but a luxury for the rich), 
and with respect to certain kinds of property 
specified in the Married Women's Property Act of 
1870, all her personal property belongs absolutely 
to her husband. Till 1870 England was the only 
country in which a wife had no rights to personal 
property, in which she could neither bequeath it by 
will nor dispose of it by gift, and in which it was at 
the mercy of her husband's will and subject to his 
debts. Henceforth, however, a wife holds in law for 
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her separate use all the wages and earnings of her 
labour and investments of the same ; all deposits 
in savings-banks, and annuities ; any money in the 
funds over £20; shares or stock in joint-stock 
companies, or shares in the funds of any friendly, 
benefit, building, or loan society ; any sum accrued 
to her by deed or will under £200; any personal 
property acquired as next of kin ; and the rents and 
profits of any freehold or copyhold property descended 
upon her as heiress or co-heiress of an intestate ; and 
with respect to all such separate property (which it • 
must be remembered excludes all property of a 
similar nature belonging to her before 1870) she 
may maintain in her own name an action for its 
recovery, as also for all property belonging to her 
before marriage which her husband agreed in writing 
should continue hers after it. . But beyond this, and 
it is obvious what a little way it goes, marriage is 
an absolute assignment to the husband of all a 
woman's personal effects. Suppose a married woman 
has had left to her by will the sum of £1000, £800 
of this is beyond her reach ; she cannot bequeatli it, 
or in any way dispose of it, for it is not hers to 
dispose of. It belongs, like most of her property, to 
her husband, both during her life and after her death, 
so that he can give it away, or use it for his debts, 
or leave it by his will, quite regardless of her assent 
or dissent, and if he dies without a will, she has no 
more claim to it than to the rest of his eff'ects. A 
leasehold is the only kind of personal property be- 
longing to a wife which her husband cannot leave by 
will, though he may dispose of it during the marriage 
by sale or mortgage, and in the event of his survivor- 
ship is absolutely entitled to it. But if she survives 
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it reverts to her. And there are other kinds of 
personalty which a wife may have — ^viz., legal chases 
in action, or such property as is only recoverable by 
action at law ; and equitable choses in action, or such 
as is only recoverable by suit in equity. The former 
consist chiefly of debts, secured or not by bond, or bills 
or promissory notes; the latter, of legacies, freehold or 
leasehold estates vested in trustees, residuary personal 
estate of testators, and money in the funds. To both 
kinds the husband is entitled, if he can get possesion 
of them. Of all the former he has the right to receive 
payment, or to sue for it in the names of himself and 
his wife ; though for bills and notes he may sue in 
his own name, or for any legal choses in action which 
accrue to his wife after marriage ; the advantage of 
which is, that the benefit of the court's judgment 
forms part of his personalty, and the wife has no 
interest of any kind in it, whereas if the suit is in 
their joint names, she has the benefit thereof if she 
survives her husband. And to equitable choses in 
action belonging to his wife, he is no less entitled 
if he can get them from the trustee or executor, and 
in such case his wife has not even a right of survivor- 
ship ; but should he have to resort to Chancery to assist 
him to recover them, that court will only lend its as- 
sistance if he first settle a due portion on his wife 
and children. This is called the wife's Equity of 
Settlement. It is to be observed that it has no 
reference, where, as of course is most frequently the 
case, there is no necessity for an application to Chan- 
cery. 

It has been mentioned, and it must not be for- 
gotten, that in equity a wife can have the separate 
use of personal, just as she can of real, property ; for 
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instance, by a trust creative of sucli a use or by a 
power of appointment. Of such property she has 
as free a disposition by will or otherwise as she would 
have if unmarried. But a trust for her use can only 
be created by employment of the technical words 
^^ separate use," or by a direction that her receipt 
alone shall be a sufficient discharge. However clear 
the intention may be, equity will in this case disre- 
gard it in favour of the husband ; for example, a 
gift to a woman expressed to be for her sole use, or 
for her own use, or to be paid into her proper hands 
for her own proper use and benefit, will not, unless 
the context make it still more certain, be construed 
as constituting a separate property for the wife. 

In reference to most Continental countries, frequent 
allusion has been made to the wife's paraphernalian 
property, which generally signifies property reserved 
for her own administration and enjoyment, and in- 
capable of alienation or control by her husband. The 
paraphernalia of an English wife are her apparel and 
ornaments, gifts of jewellery from her husband, &c. 
But even these are at his disposal and subject to his 
debts, nor has she any power to give or bequeath 
them. Indeed, their only difference from other per- 
sonal property is, that the husband cannot leave them . 
by his will away from his wife. For it is one of the 
black points of our law, that a man can leave all his 
property, and possibly all his wife's too, away from 
her and her children, so as to leave them paupers. 
The widow and children have no claim, as in Scotland 
or elsewhere, to any of the husband's personalty 
(which may of course include all the widow's as well), 
unless he happen to die intestate. In that case she 
is entitled to one-third if there are children, and to 
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one-half if there are none. But he has the whole 
of her personalty at her death, as he had during her 
life, and the children have no claim to go shares 
with him as they have with their mother. And yet 
our law of intestate succession to personalty is held 
up as a model for the reform of our succession to 
realty I It is true that in reference to personalty, 
all children take equally without distinction of sex, 
and without any preference for the paternal over the 
maternal line, but is it fair that whilst a husband is 
entitled to the whole of his wife's effects, she should 
only be entitled to one-third or at most to one-half of 
his ? Or that if an intestate leaves no descendants, 
the whole should go to his father, or one-half if there 
is a widow, whilst the mother should have no claim 
at all unless the father be dead, and then only to 
an equal share with the brothers and sisters of the 
deceased, subject as well to the widow^s right to a 
moiety ? Still, limited justice is better than none at 
all, and so our succession to personalty is preferable 
to that to realty. For the law of inheritance with 
respect to the latter was amended in 1834, and as 
every one knows, not only do all the male issue come 
before any of the female, but the latter, should they 
inherit, succeed equally and together. Supposing a 
man leaves behind him a widow and three sons and 
six daughters. The eldest son takes the whole, sub- 
ject to the possible dower of the widow in a third, and 
similarly the other two sons in turn ; but if they all 
die childless and intestate, the six daughters divide 
the estate equally between them. Moreover, if there 
are no descendants, the father and all the purchaser's 
male paternal ancestors and their heirs succeed before 
the mother or the maternal side, so that she has no 
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claim to the property till after the father and all his 
most distant relations have been exhausted. Com- 
parisons are said to be odious. None such, therefore, 
is implied when we mention that in Russia ^ the rule 
of intestate succession is, that daughters are entitled 
to one-eighth part of movable and to one-fourteenth 
part of immovable property, left by their father ; and 
that a wife, whether she has children or not, succeeds 
as owner to one-half of the immovable, and to one- 
quarter of the movable property, left by her husband. 

It has been shown that, at law^ no married woman 
can dispose by will of her real property, nor of a large 
part of her personalty. But, besides the exceptions of 
the Act of 1870, she can bequeath any of the latter with 
marital consent ; that is, her husband can waive his 
absolute right to the same by an authorisation to his 
wife to bequeath them by will. That authorisation, 
however, may be revoked at any time during her life, 
and even after her death till the will has been proved I 
How much more liberal is the law of our neighbours : 
** Une femme pent tester sans I'autorisation de son 
mari " (Code Napoleon, 226). 

There are some further consequences of the absorp- 
tion of a wife in her husband. They cannot convey 
to, nor contract with, one another. She cannot bind 
herself or her husband for any contracts she makes, 
except with his express or implied consent, for his 
consent is implied for the purchase of necessaries, 
and also for that of unnecessaries, if he was aware of 
the fact. With regard to such contracts she is con- 
sidered his agent. He used, moreover, to be liable 

^ See art. 949 of the 10th volume of the Russian Svod, translated In 
the Concordance entre les Codes civiles strangers et le Code NapoMon, 
by M. Anthoine de St Joseph. 
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for her antennptial debts, for as he had all her personal 
property, they must otherwise have remained unpaid ; 
but this liability has been removed by the same Act 
which recognised any. personalty as capable of belong- 
ing to the wife. She is also unable to bring any 
action for redress for any injury to her person or 
property without his concurrence, and without his 
being joint plaintiff with her-always excepting cases 
that fall under the Married Women's Property Act. 

Is it any compensation that^ as she cannot sue^ so 
she cannot be sued, for a tort, unless her husband is 
joined with her as defendant ? It is certainly im- 
politic, if not unjust, that, except for treason, murder, 
or manslaughter, she cannot be prosecuted for felonies 
she commits in his presence ; that, for example, she 
can go unpunished for a robbery, because her husband 
must have given her authority. Another consequence 
of marital, is paternal, power. The father alone can 
dispose by will or deed of the custody and tuition of 
his children to whom he likes ; that is, of the manage- 
ment of their property, and the control over their 
persons. The mother can never so appoint a guardian, 
though in default of her husband's appointment, and on 
condition of remaining a widow, she becomes guardian 
herself. Indeed, till the year 1873, she had no legal 
power over her children at all after the age of seven 
— once past seven, the father might treat them as 
brutally as he liked, and she could no longer petition 
for their delivery to her charge. Now, however, such 
protection has been extended to childrein up to the 
age of sixteen. 

Our law of guardianship is another case in which 
we compare unfavourably with France, as in the case 
of divorce we compare unfavourably with Scotland. 
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For in the latter country the right 0/ husband and 
wife to a plea for divorce is equal ; that is, either can 
obtain a divorce from the other for four years' de- 
sertion or for adultery. But in England, whilst a 
husband can obtain a divorce against his wife for 
simple adultery, it must be adultery of the most 
aggravated nature on his part which alone can 
justify such a suit from her, (See 20 and 21 Vict, 
cap. 85, sec. 27.) 



CHAPTER VIII. 

SCOTLAND. 

npHE legal status of women in Scotland is by no 
-*• means the same as in England ; in some respects 
it is the same, in others worse, in most better. 
In case of intestate succession, for instance, a 
woman occupies the same position as with us ; 
for whilst movable property recognises no privi- 
lege of age or sex, in the succession to heritable, 
or, as we should say, real property, preference is given 
to priority of birth and to the maJe sex, and daughters 
only succeed in default of their brothers, and then as 
heirs-portioners, that is, equally and together. And 
if there are no descendants or collateral heirs, the 
estate vests in the father of the intestate, and he and 
his line exclude the mother and her line altogether. 
For a heritage never ascends to a mother or lier 
relations, and even an estate, once her own, but 
since passed to a son or daughter, can never revert to 
her family again. 

Nor is there any more pretension in Scotland than 
with us to equalise the powers of father and mother 
over their children. Paternal, not parental, power 
prevails, for none of the powers of the father over 
the children belong to the mother. 

He has the custody of them during his life, and may 
remove them where he likes ; he can recover them 
from any one who detains them, and after infancy 
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even from their mother. He alone can nominate 
tutors by his will; for she cannot, even though a 
widow. He is guardian of his children by nature ; 
no woman is ever a guardian without special appoint- 
ment, though any woman unmarried, and over twenty- 
one years of age, is capable of such appointment. In 
no case does the tutorship of a child, which implies 
the direction of its education and the control of its 
property, devolve in default of appointment on the 
mother, but on the next male agnate that is over 
twenty-five, though the custody of the child's person 
belongs to her, if the father has failed to avail him- 
self of his power of appointment. 

As in England, matrimony is the great creator of 
disabilities, it being a fundamental principle that a 
married woman has no existence in law. This, of 
course, only means that her identity is merged in the 
person of her husband, not that she has no legal 
rights nor duties. For her husband acquires nearly 
absolute power over her person and property, and is 
said to become her perpetual curator. And as sub- 
ject to his curatorship, she is worse off than ordinary 
wards. For an ordinary curator must be of full age, 
but a wife of full age may be the ward of her minor 
husband, as was the case in France before the Code. 
And a curator of a minor is bound to make an 
inventory of his ward's effects before entering on 
the office, but a husband as curator need not. 
Moreover, a minor with his curator's consent may 
grant personal obligations binding on himself, but a 
wife cannot, even with her master^s consent. Thus 
her bonds and bills are invalid, and she cannot sue 
or be sued without her husband's consent for con- 
tracts incurred by her during the marriage, or even 
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after it, on account of her general inability to con- 
tract. But to her contractual disability there are 
certain exceptions ; for instance, the husband's con- 
sent is presumed in all contracts relating to the 
necessities of domestic life, just as it is for his 
daughter or housekeeper. Yet even here he is 
allowed an arbitrary power, for he can without any 
justifiable reason get what is called an " inhibition" 
against his wife, e.^., a judicial prohibition to her to 
dispose of his property, or to incur debts, and to the 
lieges in general to buy from her, or to give her 
credit. And this privilege is only limited by the 
necessity of providing her with sufficient mainten- 
ance. For the latter is the chief duty of the husband, 
while obedience to him is the duty of his wife. He 
may, indeed, enforce all conjugal obligations by all 
lawful means, which said means extend to thrusting 
her out of doors, while they fall short of personal 
chastisement ; and if the court can be convinced that 
her expulsion was really justified by conjugal dis- 
obedience, the remedies otherwise provided for her 
against such treatment will be denied her. That is 
to say, she will be unable to obtain a separate 
aliment, or a judicial separation, or, at the end of 
four years, divorce for desertion. This of course 
would be unobjectionable if the wife could similarly 
enforce her rights. But yet another marital privilege 
is laid down and justified in Fraser : " The husband 
has the right, and it is not therefore cruelty in the 
eye of the law, for him, absolutely to forbid the wife's 
friends from visiting her in his house, • . . f or 
though the wife may be very amiable, her connections 
may not be so " (i. 458). But the curatorial powers 
and marital rights of the husband are determined by 
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his insanity or absence, and in such case the wife 
recovers the free disposal of her property and the 
control of her person. 

How, then, does marriage affect the property of a 
Scotch wife ? Is it all, or nearly all, merged in her 
husband, as it is in England? Practically it is. 
Marriage is said to entail a community of property, 
of which the husband has the sole right of alienation 
and management. But only movable property is 
included, and the wife retains as her separate pro- 
perty any heritable estate of which she may be pos- 
sessed. In fact, Scotch community is of a character 
quite its own, and seems to have been unknown 
before the reign of Charles II., the husband having 
been previously the absolute owner of all his wife's 
movable property. The innovation was due to the 
Scotch lawyers, who all through the seventeenth cen- 
tury resorted so much to France, and particularly to the 
University of Paris. Still the name rather than the 
thing was altered. Community meant, just as much 
as the old jus mariti did, the assignment by the wife 
to her husband of all the movable property she pos- 
sessed. But she had the right of the testamentary 
disposition of her communal share, and though her 
husband could dispose by sale or gift of the common 
fund, he was unable to deprive his widow of what 
was and is known as hevjus relictce^ i.e.y of her right 
to one-third or one-half of the whole, according as 
there, were or were not children of the marriage. 
Yet even this claim of hers was not so much a claim 
to a part of a common fund as a claim on her hus- 
band's estate, such as existed in Scotland before 
Charles II., and is common now elsewhere, without 
any connection with community. For there have 
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never been wanting lawyers in Scotland to deny the 
existence of the community system in their law, and 
in 1842, in the case of Shearer v. Christie, it was 
definitely laid down, that " the absolute use and dis- 
posal being in the husband, we must consider the 
goods, nominally in communion, as truly his, and 
not at all the wife's property." Such also was the 
principle which brought about the Movable Succession 
Act (18 Vict. cap. 22). For previously, as was men- 
tioned above, the wife could dispose freely by will of 
her share in the community ; but by this Act it is 
enacted, that if the wife dies first, with or without a 
will, her representatives have no right to her share 
in community, and that no legacy or bequest of such 
share by her shall be of any effect whatever. Hence, 
whatever name we give to the Scotch marriage law, 
what it means is, that movable property belonging 
to the wife becomes by marriage the absolute pro- 
perty of her husband, subject as before to her jus 
relictcB and the legitim of the children. 

But, irrespective of movable property, a wife may 
have greater interest in property of other kinds. 
Her paraphernalia, which comprise the same objects 
as in England, are altogether exempt from the jus 
maritij and are not, as with us, alienable by the 
husband or affected by his debts. She also remains 
owner of any heritable or real property, and a 
separate fund of rents or movable property may be 
vested in trustees for her sole and separate use. 
But of what practical value are these proprietary 
rights ? If her paraphernalia cannot be alienated by 
her husband, yet his consent is required for their 
alienation by herself. Much less can she dispose 
by will of her heritable property without such con- 
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sent^ unless it has accrued to her since his decease 
and the consequent determination of his marital 
powers. She may indeed exercise over her heritable 
property the usual administrative rights of proprietor- 
ship, as of selling, mortgaging, or leasing, but only 
provided she has marital consent; whilst unless 
marital powers have been expressly excluded, the 
husband is the owner of the rents and profits, and 
can use them for his debts ; he is only unable to 
aflfect the property beyond his own lifetime. Even 
if his right to the rents has been excluded, that 
does not exclude his right of administration, and his 
wife may retain her right to the enjoyment and 
disposal of the annual profits, remaining at the 
same time unable to sue for them, or to grant leases 
or remove tenants, without his consent. All that 
the exclusion of his rights to the rents does, is to 
exempt her property from his debts. Only where 
his right of administration has been excluded as 
well, can she be called in any true sense of the word 
proprietor of her heritable estates. 

But both husband and wife have, as with us, certain 
interests of survivorship in each other's heritable 
property. The wife, in default of any special con- 
tract to the contrary, is entitled to one-third of the 
inheritance left by her husband at his death. This 
right is called her terce. On the other hand, the 
husband is entitled to the curtesy^ or life-estate of 
the whole heritable property left by his wife, if any 
child has resulted from the marriage. So, as with 
us, the curtesy extends to the whole of her property, 
while the terce affects but one-third of his. And 
any provision by the husband to his wife, not 
expressly stated to be a substitute for the terce, is 
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coDstmed as sucb, while no such chicanery can 
defeat the curtesy. Still the terce is independent of 
the birth of issue, and is not exposed to the debts of 
the husband, as the curtesy is to those of the wife. 
And if a widow's terce and ju9 relictcB are insuffi- 
cient for her support, the court will grant her an 
additional maintenance from her husband's estate : she 
cannot, as in England, be left absolutely penniless. 



CHAPTER IX 

AMERICA AND THE NEW YORK CODE. 

n^HB same difficulty is met with in regard to 
•*• America as in the case of Germany, for there 
is no single code expressive of the national mind. 
Each state has its own municipal laws, and the 
almost exclusive cognisance of those rights and 
duties which constitute the law of persons. But 
these different municipal laws are all based on those 
elementary principles of our own common law, which 
were carried with them by the emigrants to the New 
World ; and hence the peculiar interest of studying a 
system of law which springs from the same sources 
and acknowledges the same principles as our own. 
After a general survey of the legal position of wo- 
men in the United. States, founded on Kent's " Com- 
mentaries on American Law," it will be instructive 
to turn to the Code published in 1866 for the State 
of New York, and observe the suggestive innovations 
that have there been made on the time-worn body of 
the common law. 

The general eflfect of marriage in America is, that 
all the goods and chattels possessed, and all the 
rents and profits of land enjoyed, by a woman before 
marriage pass to her husband, in return for which 
he becomes liable to perform her contracts and to 
pay her debts. Her personal property, i.e.y her 
money and other movable property, vests immediately 

a 
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and absolutely in him, so that he can dispose of 
them as he likes, and at his death they pass to his 
representatives. But the tendency in America now 
appears to be to substitute the policy of the civil for 
that of the common law, or in other words, to lessen 
the husband's rights over his wife's property. Thus 
by the Constitution of Wisconsin in 1846, it was 
settled that all real and personal property held by a 
woman before marriage, or acquired after it, should 
remain her separate property ; and the same principle 
is one of the most remarkable features of the New 
York Code : the legislature of Arkansas also has 
exempted all such property of the wife's from 
liability for her husband's debts. And most states 
have by statute largely increased the capacities of 
married women, by enabling them to hold property 
and to contract or sue in their own names, just as if 
they had continued unmarried. Still much remains 
to be done. For, as a rule, all real chattels or lease- 
holds belonging to a wife are so far subject to her 
husband that he can sell, mortgage, assign, or other- 
wise dispose of them by any act in his life regardless 
of her wishes, and that they are liable at any time, 
to be sold for his debts, though he is not allowed to 
leave them by his will. His title to them, however, 
becomes absolute if he survive his wife. And if she 
is possessed of any estates of inheritance in land, he 
becomes seised of them and entitled to their rents 
and profits during their joint lives ; if she dies first 
without children the estate goes to her heirs, but if 
there are children he takes as tenant by the curtesy 
an absolute interest for his life. There are of course 
exceptions to the rule, and in Georgia, for instance, 
the real estate passes to the husband in absolute 
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ownership, just like the personalty, and if the wife 
dies first, his claim to the administration and enjoy- 
ment defeats all claims of her heirs. But though 
he becomes generally thus seised of her lands during 
their lives, he cannot alienate or encumber them if 
freehold, so as to prevent her or her heirs enjoying 
them after his death, free from his debts ; and if he 
does so dispose of them, she or they have a right of 
entry to recover them. 

As to a wife's choses in action, as legacies, active 
debts, &c., the rules are the same as our own. For 
if her husband recover them, they are said to be 
converted to his own use, and the money to become 
absolutely his own. But should he die before their 
recovery, they revert to the wife in her own right, 
and free from his debts ; though her rights of sur- 
vivorship are absolutely lost, if he has mortgaged 
them or assigned them for a valuable consideration, 
or has once recovered them by a suit in his own 
name. Only where he has to apply to a court of 
equity does her equity of settlement attach, except 
in Tennessee, where a similar settlement is provided 
By courts of law, and in Pennsylvania, where, there 
being no Court of Chancery, there is accordingly no 
equity. 

For in America the same dualism of law and 
equity prevails as with us, and hence in both countries 
a married woman's legal incapacities are to some 
extent cancelled by the rules of equity. Thus if in 
law she is practically devoid of property, in equity 
she may hold property distinct from her husband, and 
free from his debts and power of disposition. For if 
property is vested in trustees for her separate use, or 
if her husband refuses to perform the articles of the 
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marriage, or deserts her, or robs her of property won by 
her own labour, — ^in all such cases she may bring a 
suit against her husband in self-defence. And though 
at law she cannot dispose of chattels by will without 
his consent, and can never make a will of her realty, 
in equity the disability ceases, if the property was 
given to her for her separate use, or vested in 
tnistees for her exclusive benefit, or made subject to 
her power of appointment. Moreover, in law, she 
labours under an incapacity to contract, and if she 
wishes to conveyor to release land, her husband 
must always be a party to the deed, and she must 
submit to a private judicial examination ; and 
similarly in all deeds marital concurrence is deemed 
essential. Yet even in law there are certain excep- 
tions ; marital consent being presumed for the 
purchase of necessaries, and the purchase of land by 
the wife being valid, if it is not avoided by the 
husband by some act expressive of his disapproval. 
But she can contract about property which she 
possesses in equity. In law, moreover, she cannot 
sue or be sued, unless her husband be a foreigner 
who resides abroad: but the same privilege iS 
unreasonably withheld, if he be a native, however 
long he may stay abroad, and however unlikely his 
intention to return, because such an intention is 
presumed by law. 

'^ The English system of dower has not been sub- 
jected to marital power in America as it was by our 
Act of 1834. A widow there has still a right to one- 
third of her husband's lands, which is indefeasible by 
any declaration he may make to the contrary. More- 
over, in England, till the Jate Act, she was not dowable 
out of any of her husband's estates in equity, though 
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he had curtesy in her property of a similar nature. 
Many of the states have removed this inequality, and 
a widow can generally claim dower out of any equity 
of redemption or trust estates which may have 
belonged to her husband during his life. As with 
us, it belongs to fathers alone to appoint by deed or 
will guardians over their children. 

We now arrive at the case of intestate succession, 
which is the chief touchstone of the status of women. 
We have already seen how our own law follows the 
customs of old times in its preference for males. It 
may be as well to show briefly that this preference is 
not so much the creation of feudalism as of much 
more distant and more barbarous ages. The Jewish 
laws, for instance, not only excluded daughters 
altogether from successions, but allowed a double 
portion to the eldest son ; though if there were no 
sons or grandsons, the daughters took equally, on 
condition, however,, that they married within their 
father's tribe, so as to keep the inheritance within it. 
The Gentoo Code similarly disregarded daughters ; all 
the sons came first, the eldest having the largest 
share. By the Arabian customs also daughters were 
totally excluded, till the injustice of the law was 
removed by Mahomet. At Athens males took 
equally and preferably to females ; it was even open 
to the husband to bequeath his wife by will with the 
property she had brought him. Maternal relations 
were excluded till the paternal relations to the degree 
of second cousin had been exhausted. In fact, it 
*was not till the time of Justinian that the principle 
iof the equality of sexes in succession was set up 
as an example for ever in the 118th NoveL This 
celebrated law placed daughters on the same footing 
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as sons, and destroyed the superiority of the paternal 
over the maternal line. The same principle was 
adopted by the Code Napoleon, and it has found its 
way now over the greater part of Europe. But the 
injustice which Mahomet saw and altered more than 
a thousand years ago was left untouched by the 
reformers of our own law of descent in 1834. For 
not only was the preference for the eldest son, and 
for all sons over daughters, still rigidly maintained, 
but the father and all his most distant relatives 
retained their priority over the mother of the intes- 
tate. How, then, has America handled the law of 
inheritance, which it inherited from us? She has 
adopted with regard to real and personal property 
alike the principles of the 118th Novel. In most of 
the states all children, without distinction of sex, 
inherit equally. There are of course exceptions : for 
instance, in Massachusetts the rule only applies to 
estates in fee-simple or pur autre vie^ whilst estates 
tail still go to the eldest male, and in Tennessee the 
male issue is still preferable to the female. But 
not only are daughters as a rule equalised with sons, 
but mothers have generally the same claims as 
fathers to the succession of intestates. The rule, 
allowing for variations, is, that if an owner dies 
without lawful descendants, the inheritance shall 
ascend to both his parents, either first to the father 
and then to the mother, or to both together. But a 
distinction is generally made with respect to real 
property, as to the source from which it came, so 
that if an estate came to the intestate from his 
mother it reverts to her or her kindred. This is 
the rule in Maine, New Hampshire, Rhode Island, 
New York, Kentucky, and Virginia. But if the 
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estate came from the mother, and the father be still 
living, or any brothers or sisters of the deceased, or 
their children, she only succeeds to an estate for 
life; only if she is the sole survivor does she take 
in fee. It would be tedious to follow in detail the 
variations of these principles. 

Let us now, by turning to the New York Code, 
observe what alterations have been deemed necessary 
in laws which had abeady emancipated themselves 
considerably from the traditions of the common law. 
We may judge therefrom of the probable course of 
legislation in the other states, and of the changes 
likely to be demanded at home. 

Marriage is based on strict reciprocity, and is said 
to imply the mutual obligation of respect, fidelity, and 
support. The husband must support himself and his 
wife from his property or by his labour, and if he 
cannot do so, she must assist him. But beyond 
the claim of mutual support, neither has any interest 
whatever in the property of the other. Hence either 
may enter into toy engagement or transaction with 
the other or with a stranger with respect to property, 
just as they might do if they continued unmarried. 
A second new provision of nearly equal importance, 
is that neither is responsible for the acts of the other; 
and thus by a few clauses the feudal incapacities of 
marriage have been abolished for ever. 

But there are some other points of interest in the 
New York Code. The father is the legitimate 
guardian of his children, and entitled to their custody, 
services, and earnings. But he cannot transfer the 
guardianship to any person than the mother without 
her written consent, and if he himself is dead, or 
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unable or unwilling to act, the right devolves un- 
conditionally upon her. Neither can he adopt a child 
without the consent of his wife. 

Formerly, and still with us, if a marriage was 
dissolved for adultery, the wife, if the guilty party, 
lost her right to dower or to the succession of any 
of her husband's personalty, whilst his right to 
curtesy remained unaflFected by a similar offence. 
This inequality has been removed by section 665 of 
the Code, which orders, that in case of dissolution 
for adultery, the guilty party, irrespective of sex, 
shall lose all rights of succession to the property 
of the other. Dower and curtesy have been both 
abolished. 

As to wills and successions. Every male of 
eighteen years and every female of sixteen, of sound 
mind, can dispose by will of real or personal property, 
if executed in conformity with the required formalities. 
But the division of an inheritance after the dissolution 
of a marriage by the death of either party, deviates 
still somewhat from the principles dictated by 
reciprocal equality. For if the wife dies first, the 
whole of her property which remains after the pay- 
ment of her debts and the satisfaction of her will 
goes to her husband, unless of course during the 
marriage she has alienated it by gift or otherwise. 
But if the husband dies first, she only gets one-third 
of a similar surplus, whilst two-thirds go to his 
nearest lineal descendants. It is only in default 
of such descendants that she is entitled to the whole, 
and then only provided it does not exceed the siun 
of 100,000 dollars. Anything over this maximuna. 
is distributed between the father and mother and 
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brother or sister of the deceased, and only if there 
are none of these does the whole surplus, whatever 
its amount, belong absolutely to her. Is it, then, 
fair that the husband should succeed without condi- 
tion or reserve to the whole of the surplus left by 
his wife ? 



CONCLUDING CHAPTER. 

TN the " Record of Rites " by Confucius it is written : 
■*■ " Man stands in importance before the woman : 
it is the right of the strong over the weak. Heaven 
ranks before earth ; the prince ranks before his min- 
ister. This law of honour is one." ^ It is indeed one 
of universal application. As is the distance between 
heaven and earth, such is that between man and 
woman. The analogy belongs to no particular clime, 
and is justified by no particular faith* The position 
of women is grounded on the right of the strong 
over the weak, or in other words, on the right 
of might. If this is once clearly recognised, we 
shall be the readier to part with old ideas, and 
be less startled at proposed alterations in hereditary 
customs. 

For having now travelled rapidly over the chief coun- 
tries of the Western world, it remains to ask. What are 
the inferences of our observations? What general 
conclusions can we draw ? First of all, that the 
position of women is generally inferior to that of men, 
but that the degree of inferiority differs greatly in 

^ The author cannot claim any personal acquaintance with the works 
of Confucius. He is indebted for the quotation to a passage in Mit- 
ford's " Tales of Old Japan." 
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diflferent countries, and at diflferent periods in the 
same country. Hence that it does not result from 
any law of nature, or from any inherent necessity of 
things, but that it is simply a legislative creation, 
and capable therefore of legislative alteration. For 
the disabilities of one country are restricted or absent 
in another, and the comparison of different countries 
gives us not only a practical ideal for the possible 
range of our reforms, but a refuge as well from those 
taunts of Utopianism which are often so potent a 
weapon in the hands of the indifferent or uninstructed. 
Suppose, for instance, that the following suggested 
reforms in the legal status of women were brought 
forward in Parliament : — 

1. Henceforth marriage shall have no effect on 
the real and personal property of the contracting 
parties. 

2. Both husband and wife shall have after mar- 
riage the same rights over their property, real or 
personal, actual or contingent, which they had when 
unmarried; and independently each of the other's 
control, shall have full power to bequeath, give, or 
otherwise dispose of it. 

3. A husband shall have no power over his wife's 
property except with her consent, nor shall his 
authority be required by her for the valid exercise 
of her proprietary rights. 

4. Dower and curtesy shall be both abolished. 

5. Neither husband nor wife shall be allowed to 
bequeath the whole of his or her property away from 
the children and the survivor of the marriage; but 
a legitimate portion shall be reserved to them. 

6. Neither shall be liable for the debts, crimes, or 
torts of the other. 
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7. A mother shall have the same right of appoint- 
ing guardians to her children by deed or will as the 
father alone has had hitherto. 

8. Infidelity to the marriage oath shall expose 
either spouse equally to a plea for divorce at the 
suit of the other. 

9. In intestate succession to real no less than to 
personal prq)erty daughters shall take equally with 
sons, and the maternal equally with the paternal line. 

10. Fathers and mothers shall have equal rights 
of succession to the property of their own children 
who die intestate. 

Undoubtedly the answer would be, first, that the 
changes were undesirable ; and secondly, that if 
desirable, they were absurdly impracticable. Some- 
body would say : " Is it to be expected we should 
desert the well-seasoned customs of ages for the 
crude experiments of speculative ^ philosophers ? 
Customs, too, which are to the State what the blood 
is to the body or the sap to the tree, and which 
have stood the test of centuries without hitherto a 
whisper of complaint I Are not men stronger than 
women, if not intellectually, at least physically, and 
can any law prevent them availing themselves of 
their power ? Marital rights are laws of nature. 
Legislation is useless where it kicks against nature, 
and however attractive in theory equality may sound, 
it is no good to decree equality in law where there 
is none in nature. As well vote to keep back the 
sea, or pass an Act for an equal distribution of 
rainfall I To what purpose give a woman separate 
property, and the free disposal of it, when she 
would still remain exposed to marital persuasion, 
and hampered possibly by marital intimidation ? Is 
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it not more merciful to say at once a woman shall 
not inake a will, than to expose her in so doing to 
a possible quarrel with her husband ? Indeed it is 
the last contingency, domestic discord, which we 
foresee in the measures before us, and which justify 
— nay, which call upon us to vote against their 
adoption." And so on. 

To such objections the advocate of the measures 
might reply : " But if in Germany, under its most 
usual marriage law, a woman has equal rights with 
her husband over the property of both, irrespective 
of its nature ; if in every country where the dowry 
prevails, the law controls the husband's power over 
his wife's property, and leaves her the absolute 
enjoyment of her paraphernalia; if in France, Spain, 
Austria, Italy, Holland, and elsewhere, a wife may 
bequeath her property by will, free from all control ; 
if in Italy marital authorisation is less requisite than 
in France, and in Austria is not required at all; and 
lastly, if in the State of New York a very similar 
law, in respect to marriage property, with that here 
proposed, has found its place in the Civil Code, — if all 
this is so, how can what is the practice of one coun- 
try be scouted as absurd and impracticable when advo- 
cated for another ? If an equitable law of divorce pre- 
vails in Scotland, why should it not also in England ? 
And why should not mothers be allowed to appoint 
guardians to their children ? Why should not the 
guardianship rest, as in France, in either survivor, 
and then in default of appointment by such survivor, 
in his or her parents ? Why should the sexes not 
share equally in successions ? It would be no greater 
wrench to our habits than it was in France at the 
time of the Eevolution." 



loa THE RIGHTS OF WOMEN, 

But here a fair objection may be raised, ^^ Well," 
it may be said, " if you have so many precedents for 
the changes proposed for the benefit of women, does 
not that, at all events, show that the changes may be 
made without Female Suffrage ? Granted that the 
comparison of different countries establishes the legal 
inferiority of the female sex, does it not at the same 
time show that the same inferiority has of late been 
greatly lessened by the voluntary Acts of male legis- 
latures, and may we not therefore hope that your 
reforms, assuming them to be desirable, may be 
obtained with less cost and a less radical innovation 
than the admission of women to the suffrage? If 
the position of women has been raised all over the 
Continent and in the United States, and to some 
extent in England, why should not the existing 
machinery amply suffice for still further improve- 
ments ? Is there not an obvious inconsistency, first 
in appealing to all countries to show the results of a 
monopoly of legal power, and then in holding up the 
majority of those countries as an example to our- 
selves ? If they are so perfect without Female 
Suffrage, how base an argument for the latter on 
the ground that without it women are trampled on 
by the law ? " 

This objection will appear of different force to 
different minds; but to those firmly convinced of 
the historical axiom. That all persons outside the 
legislative pale suffer from legislative neglect, or in 
other words, That the law is on the side of those 
that make it, it will appear of no force at all, and 
they will trace even in the improved morale of the 
latest Italian or American legislation additional 
confirmation of their scientific belief; a belief 
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founded no less inductively than deductively, and 
no less on what is known of the human mind than 
on the facts of human history. Because women are 
better off on the Continent than in England, it does 
not follow that they would not be better off still if 
they had a voice in legislation : it merely shows that 
degrees exist in the abuse of a monopoly. Because 
women enjoy a greater equality with men in France 
than in England, it does not follow that they have 
all the equality in France which they may fairly 
hope for and morally claim. As to the late im- 
provements with us of the status of women, they 
may be resolved into attempts to stave off total 
surrender by partial cession. What, for instance, 
can be more meagre or fall more short of full justice 
than the Married Women's Property Act of 1870 ? 
And why? Because it was a measure extorted by 
the cry for Female Suffrage, and because, though it 
was clear that something must be given, it was 
resolved to give the very least that was possible. 
If we may judge of the rate of progress from that 
measure, our countrywomen have a long time to 
wait before they can hope to obtain all that they 
are fairly entitled to demand. 

It is not to be supposed that Female Suffrage 
would produce an immediate improvement in the 
position of women, but it would hasten it, and where 
reforms concern human lives they cannot come too 
soon. Nor is there, indeed, the same reason for 
slowness and caution in the reform of social relations 
as there is in the alteration of political institutions. 
For precipitation in politics defeats itself, and for 
that reason slow changes are the best. Doubtless 
the substitution of republics for monarchies would 
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be for the greater happiness of the world, but as 
the effect would be remote and general, there is no 
reason for forcing the metamorphosis. But with 
the inequalities of the civil law the lives of indi- 
viduals are directly concerned, and equal to the 
tardiness of their removal is the direct diminution 
of individual happiness. In France the sudden 
abolition of political anomalies has produced reaction 
and woe to this day: but the sudden equalisation 
of personal relations was an immediate and lasting 
blessing for thousands who would otherwise have 
been far less happy. It is because we believe that 
the changes we have suggested would confer similar 
blessings upon millions of our fellow-countrywomen^, 
especially upon those in our middle and lower classes, 
that we have ventured to urge their admission to the 
franchise as the speediest method by which they 
may hope to obtain them, and enjoy in the future 
those advantages in life which have hitherto been 
the exclusive privilege of their husbands and 
brothers. 



THE END. 
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